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DEPARTMENT OF JUSTICE’S GUIDANCE ON 
ACCESS TO POOLS AND SPAS UNDER THE 
ADA 


TUESDAY, APRIL 24, 2012 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 4:38 p.m., in room 
2141, Rayburn House Office Building, the Honorable Trent Franks 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Franks, Nadler, Scott, and Conyers. 

Staff Present: (Majority) Holt Lackey, Counsel; Jacki Pick, Coun- 
sel; (Minority) David Lachmann, Subcommittee Staff Director; and 
Heather Sawyer, Counsel. 

Mr. Franks. I just want to welcome all of you today. You know, 
I usually have just a written opening statement, and I am going 
to read that in a moment, but if I could just speak to you just for 
a moment from my heart here. I know that there are a lot of people 
here that are trying to do every good thing that you can. And I 
want you to know there is nobody in the world on your side more 
than I am. 

One of the people in my office, a man named Brian Van Hovel, 
has worked for me for 10 years in this Congressional office. He is 
paralyzed from the neck down. And he is absolutely one of the most 
effective, best workers we have. 

Last year he was the staff member of the year in our office. And 
I want you to know that I care very much about your cir- 
cumstances and the challenges that you have. And this isn’t about, 
this hearing today isn’t about some attempt to reduce access on 
anybody’s part. It is about making sure that the law is followed. 
And in the Administrative Procedures Act, that wasn’t done. And 
in a sense, that has two implications, I believe, for all of you — or 
for many of you. 

One, when the rule of law is ignored, it damages and hurts the 
rights of those who are either disabled or weaker than others, in 
the most profound way. Because otherwise, we would just have, 
you know, the survival of the fittest prevail if we don’t have the 
rule of law. And secondly, I believe that there are some implica- 
tions to some of the policy here that could actually reduce the ac- 
cess of the handicapped and disabled in this situation. 

( 1 ) 
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So I just want you to know that. And I hope that we can find 
the best policy here. And this isn’t about — we are not hearing a bill 
as it were, we are trying to hear the truth from everybody. And I 
want everybody to have a chance to be heard. And I want you to 
have a chance to be heard. And if we do that, if we are respectful 
to each other, we have a chance do what only America has been 
able to do. With that, I am going to read my opening statement, 
and just want you to know that is just something I wanted to say 
to you. 

I want to welcome you all to this hearing on the Department of 
Justice’s Guidance to Access to Pools and Spas Under the Ameri- 
cans with Disabilities Act. This hearing is about transparency, 
open debate, and fairness in the regulatory process. Without objec- 
tion, the Chair is authorized to declare a recess of the Committee 
at any time. Congress has given great power to Federal regulatory 
agencies, but we have done so within strict limits. A regulator 
agency may not exceed the authority that Congress has given it, 
and it must abide by the Administrative Procedures Act, or the 
APA. 

Complying with Federal regulations is time consuming and very 
expensive. The least that Congress can do is to minimize the bur- 
den of regulation on American job creating and businesses to en- 
sure that regulations are imposed according to the APA. 

In 2010, the Department of Justice issued a regulation, the ADA 
Standards for Accessible Design, which sets requirements to ensure 
that disabled Americans could access public accommodations. 
These standards were the result of a public rulemaking process 
dating back to 2004 guidelines adopted by the United States Access 
Board, an agency that develops design standards for disabled ac- 
cess. Like all new regulations, the 2010 Standards were subject to 
a comment period so that citizens could express their approval or 
their concerns, or perhaps even their ways of improving them. Like 
all proposed major regulations, the 2010 Standards were also sub- 
mitted to the Office of Management and Budget for analysis of 
their costs and benefits, and then submitted to Congress so it could 
allow or reject them. 

One public accommodation that the 2010 Standards regulated 
was access into and out of swimming pools. Small swimming pools 
were required to have either a sloped entry or a pool lift. Larger 
pools were required to have two accessible means of entry, one of 
which must be a sloped entry or pool lift. 

On January 31 of this year. Department of Justice issued what 
it called a technical assistance document. DOJ claims that this doc- 
ument merely interprets the 2010 Standards, but it does more by 
detailing three new pool access requirements. The document states 
that pool lifts must generally be fixed rather than portable, pool 
lifts must remain at pool side and operational during all pool 
hours, and pool lifts cannot be shared between pools. Nothing in 
the 2010 Standards, the 2004 guidelines on which they were based, 
or the regulatory record drew any distinction between a portable 
pool lift and a fixed lift. The means of how a pool owner complied 
with the requirement to provide access into a pool, whether using 
a portable or a fixed lift, was not an issue, so it was not debated 
and analyzed during the rulemaking process. 
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Because DOJ invented these new requirements by circumventing 
the rulemaking process, there was no opportunity for the public, 
Office of Management and Budget, or Congress to comment, or any 
of you for that matter, to comment or analyze the DOJ’s guidance. 
This means that there is no adequate record of the cost, benefits, 
and impacts of this guidance. There is no record of the costs of buy- 
ing portable lifts compared to construction necessary to install fixed 
lifts, or significantly, the potential risk that children playing 
around, like my 3-year old twins do on a moment’s basis, could 
hurt themselves in an elevator attached to a pool. 

DOJ skipped all of those steps that require them to show their 
work when making new requirements, and simply imposed their 
preferred policy. This policy will mean trial lawyers bringing more 
ADA lawsuits against businesses. It could actually impact you all 
in a very negative way. This is why a bipartisan group of Congress- 
men have called on DOJ to delay enforcing its so-called interpreta- 
tions and begin a proper APA rulemaking process. Several bills 
have been introduced to address the issue directly, which may be 
necessary if DOJ will not comply with the APA. And I don’t know 
what else to add. 

I want to hear everyone here today. We are going to allow the 
Ranking Member to express his opinion. I am sure he is going to 
beat the tar out of me, and I am ready. Okay? So God bless you. 

And with that, I now yield to the Ranking Member of the Sub- 
committee, Mr. Nadler, for his opening statement. 

Mr. Nadler. Thank you, Mr. Chairman. Last week, the Sub- 
committee called a hearing on the Justice Department’s voting 
rights enforcement without inviting the Department of to testify. 
Now we have a hearing to examine Department of Justice regula- 
tions regarding the Americans with Disabilities Act and, once 
again, the Justice Department is not here to speak for itself, this 
time, having been invited much too late, less than a week ago, to 
be able to arrange for testimony today. Instead, we have a lawyer 
representing a hotel association who can speak to her clients’ inter- 
ests, but unlike the Justice Department, is not obligated to make 
an objective assessment and issue regulations that serve all stake- 
holders, business owners and patrons alike, and achieves the law’s 
underlying purposes. 

As I said at last week’s hearing, holding hearings to examine the 
actions of a Federal agency without ensuring the agency’s presence 
might do for a kangaroo court, but it should not be the standard 
for the United States Congress. We should not be moving forward 
on this without hearing from DOJ, which made clear that if we 
would delay this hearing by a week they would be able to attend. 
Increasing access and opportunities are core goals of the ADA, and 
are critical to greater independence and community integration for 
people with disabilities. 

This law and these goals have always enjoyed widespread sup- 
port. I hope that today’s hearing does not signal an erosion of our 
historic bipartisan commitment to the law’s guiding principles or to 
our promise of equality for our friends, families, co-workers, and 
neighbors with disabilities. One of the ADA’s guiding principles is 
that public entities and public accommodations must take “readily 
achievable” steps to increase access to existing facilities. The law 
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does not require that every step must be taken regardless of bur- 
den or expense. Rather, it requires only those that are “easily ac- 
complishable and able to be carried out without much difficulty or 
expense,” which is exactly how “readily achievable” is defined in 
the ADA. 

This standard, established by Congress when it passed and the 
first President Bush signed the ADA 22 years ago, was sought and 
supported by the business community because it provides flexibility 
to determine what is achievable based on the covered entity’s par- 
ticular circumstances. 

With this flexibility, of course, comes the responsibility for deter- 
mining what is readily achievable for your own business. But a 
mom-and-pop outfit that operates three hotels will never be re- 
quired to take the same steps as the Marriott chain. Given this, the 
current claim that every owner of an existing pool will have to in- 
stall permanent or fixed lifts or pay civil penalties or cash settle- 
ments rests on an alarming and alarmist misreading of the ADA 
and the accompanying regulations. 

The ADA and the new regulations require a hotel to consider 
whether installing a sloped entry into a pool or a fixed or perma- 
nent lift is “readily achievable.” While we have heard and antici- 
pate that some of the witnesses will testify today that the DOJ has 
demanded that all pool owners install a permanent or fixed lift in 
every pool, that simply is not the case. Here, in fact, is exactly 
what the Justice Department’s January 2012 guidelines provide. 
“For an existing pool, removing barriers may involve installation of 
a fixed pool lift with independent operation by the user to the ex- 
tent that it is readily achievable to do so.” “May,” not “must” install 
a fixed lift, and then only to the extent that doing so is readily 
achievable. 

There are compelling reasons why installing a permanent lift is 
preferable to a portable lift, and something that should be done if 
it can be done easily and inexpensively. A fixed or permanent lift 
is available at all times a pool is open without the need for staff 
to locate the lift, ensure it is in operating condition, and provide 
timely and safe installation. An underlying goal of the ADA is to 
achieve equality of access and independence. A fixed lift is far su- 
perior in achieving this goal, as it allows a person with a disability 
to access a pool on the same terms as everyone else. A fixed lift 
also poses no greater safety risk than any other means of entry or 
exit into a pool, and is no more likely to be misused by children 
or others, particularly as lifts become a more commonplace feature 
of our everyday landscape. 

Of course, while a fixed lift or a sloped entry, which is another 
possibility, may be the best options, they simply are not required 
unless “readily achievable,” which means if they are too hard or too 
expensive, the law doesn’t require either, and there is no possibility 
of civil penalties. The ADA requires courts to take into account the 
size and financial resources of the business in determining what is 
readily achievable, which means that small family-owned hotels 
are especially unlikely to have to install new lifts in their existing 
pools. Moreover, the DOJ has always focused enforcement of new 
ADA standards on education and technical assistance, making it 
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additionally unlikely for the Department to sue any business that 
has engaged in a good faith effort to comply with the law. 

It is also important to remember that this is not something that 
the Obama administration rushed through the regulatory process. 
The foundations for this rule originated under the second President 
Bush. The hotel industry has known about this issue for a decade, 
and has participated at every step of the way. Once the rules were 
finalized in September 2010, the hotel industry had an additional 
18 months to prepare before the pool standards were set to go into 
effect this month. 

Responding to concerns of some hotel groups, the DOJ has al- 
ready delayed the effective date another 2 months to May 21, and 
is proposing to delay it again until September 2012. While these 
delays are being granted, Americans with disabilities are still wait- 
ing, and they have already been waiting a very long time. 

For these Americans, as for everyone else, access to water and 
the opportunity to swim provides tremendous physical, emotional, 
and social benefits. It allows, for example, a teenager in a wheel- 
chair to get in the water and play with her peers. A mother can 
teach her children to swim so that the family all can enjoy this ac- 
tivity together. Swimming builds strength and self-confidence that 
translates in other critical and practical ways to one’s ability to 
gain greater independence by, for example, increasing one’s phys- 
ical strength to perform self-care tasks like transferring from a 
wheelchair to a bed. 

We should never lose sight of these and the many other benefits 
that are gained when we live up to the ADA’s promises. And we 
certainly should not consider enacting legislation like H.R. 4200 or 
H.R. 4256 that would override a nearly decade-long regulatory 
process that merely sets the guidelines for what should be done by 
a business if readily achievable, and that would roll back critical, 
balanced, and negotiated civil rights standards. With that I look 
forward to hearing from the witnesses. I yield back the balance of 
my time. 

Mr. Franks. And I thank the gentleman. And since the Chair- 
man of the full Committee is not available, we will now yield to the 
distinguished Ranking Member of the full Committee, Mr. Conyers. 

Mr. Conyers. Thank you very much, Mr. Chairman. And I want 
to welcome all the witnesses. But I especially want to welcome all 
of the citizens who are concerned with this question of how we deal 
with the disabled and these regulations and whether they ought to 
be changed. 

Now, I want everybody to know, because I want to put most of 
my statement in the record, that two bills have been introduced 
that would nullify the Department of Justice’s regulation regarding 
access to swimming pools, and I oppose both these bills. Now, the 
fact that every seat in this place is taken, we have a couple hun- 
dred people outside in the hallway trying to get in; we have the ac- 
cess room, 2237, already filled up to capacity, it tells everybody on 
this Committee that this is a very important subject and that we 
want to move on it with great care and caution. 

Now, the disabled deserve extra attention, not less attention. 
And what we want to do is try to have a civil hearing. We got to 
remember that everybody on the Committee has a right to their 
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own opinion. And you as well have a right to your opinion. The 
only problem is that in a hearing, you can’t express your opinion, 
and we express ours and the witnesses express theirs. 

So we have to be cordial. It is not like at a baseball game, where 
you cheer when somebody does something that you like or you boo 
when somebody does something you don’t like. So please bear with 
us. And if necessary, we will have a follow-up to this hearing, or 
if we don’t have another hearing, I haven’t talked with the Chair- 
man about this, but I am gratified that so many people have come 
to this hearing. It demonstrates how important access guaranteed 
under the Disability Act is to all of you. 

And so I welcome you all and thank you for being here. And I 
ask that the rest of my statement be included in the record, Mr. 
Chairman. And I yield back the balance of my time. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, Ranking Member, Committee on 

the Judiciary, and Member, Subcommittee on the Constitution 

Thank you, Mr. Chairman. 

Today’s hearing will examine regulations issued by the Department of Justice in 
2010 to enforce the Americans with Disabilities Act of 1990. That civil rights law 
was passed with overwhelming bipartisan support in both chambers of Congress 
and has enjoyed the support of both parties since, with this Committee voting 
unanimously to report favorably the ADA Amendments Act of 2008. Those bills 
sought to achieve equality of access and opportunity for people with disabilities. 
Both are protective civil rights measures that also take into account and balance 
the practical and financial needs of entities that must comply with its requirements. 

Unlike those bipartisan efforts, today we are considering whether Congress should 
undermine the DOJ’s ability to enforce one of this nation’s most important civil 
rights laws. This effort does not enjoy bipartisan support. 

I am especially disappointed that the Justice Department is not testifying at to- 
day’s hearing. It is my understanding that DOJ was invited to participate a week 
ago. As my colleagues are well aware, seven days is not nearly enough notice to ob- 
tain a witness from DOJ. This is the second time in as many weeks that this Sub- 
committee has invited hear critics of DOJ policies without the benefit of a DOJ wit- 
ness. That is not the way to do oversight. There is no way members can get a clear 
and balanced understanding of the issue without hearing from the agency that is 
the subject of the hearing. 

In order to ensure that the Members are fully informed, I would ask the distin- 
guished Chairman to commit to holding another hearing on this topic so that the 
Justice Department can participate before there is any effort to move legislation on 
this issue through the Committee. I believe that failing to do so would undermine 
the credibility of any legislative action we might take in the future. 

Despite my disappointment that DOJ is not here to provide its perspective, I am 
heartened that we have here with us today two witnesses who can speak to the very 
real harm that congressional interference in the enforcement of the ADA’s accessi- 
bility standards will cause for people with disabilities. One of these witnesses was 
invited by the Minority, and the other was invited by the Majority. That should not 
go without being noted. Their testimony should remind all of us why it is critical 
for us to move forward — not backwards — on enforcing the ADA. 

We need to keep three very important points in mind as we consider today’s testi- 
mony: 

First: The regulations at issue did not come out of the blue. They reflect two dec- 
ades of public policy, and a decade of work on the particular standards. They have 
been the subject of public notice, public comment, and extensive scrutiny. 

Second: Legislation that would undercut or eliminate this rule is ill-considered 
and lacks the carefully crafted balance that is reflected in the Americans with Dis- 
abilities Act and the rule itself. 

Third: The rule itself is carefully crafted, flexible, and will not — contrary to many 
concerns that have been raised — impose an undue burden on affected businesses. In- 
deed, that burden is precluded not just by the rule, but by the ADA itself 
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These regulations are not something that the Obama Administration cooked up 
and rammed through the regulatory process. The hotel industry has known about 
this issue for a decade, and the guidelines incorporated in the 2010 regulations were 
developed during the Bush Administration. The Access Board first issued pool lift 
standards in its accessibility guidelines for recreation facilities issued in 2002, which 
it then incorporated into its 2004 ADA Accessibility Guidelines. 

The pool lift standards of the 2010 ADA regulations come directly from those 2004 
guidelines, and follow a 6-year public notice and comment period, which started 
with issuance of an Advanced Notice of Proposed Rulemaking in 2004 and a two 
Notices of Proposed Rulemaking in 2008. The hotel industry and other key stake- 
holders participated in this process every step of the way. 

Once the regulations were finalized in September 2010, the hotel industry had an- 
other 18 months to prepare for the pool lift standards to go into effect, which was 
scheduled to happen on March 15, 2012. That date has now been delayed, with like- 
ly extension to September 2012, to provide additional guidance requested by the in- 
dustry. 

Two bills have now been introduced in the House — H.R. 4200 and H.R. 4256 — 
that would nullify DOJ regulations regarding access to swimming pools. H.R. 4200 
currently has 18 co-sponsors; all are Republicans. H.R. 4256 has 57 cosponsors, only 
one of whom is a Democrat. 

H.R. 4200 would strip DOJ entirely of its ability to enforce any of its regulation 
regarding access to swimming pools. H.R. 4256 would leave some of the DOJ’s regu- 
latory guidance on swimming pools intact but would excuse public accommodations 
from providing a fixed lift for entry into a pool — that is, a lift that is affixed to the 
deck and available whenever a pool is open to guests — even where installing such 
a lift is “readily achievable.” That term — “readily achievable” — is defined in the ADA 
as meaning “easily accomplishable without much difficulty or expense” (42 U.S.C. 
12181(9)). Thus, H.R. 4256 excuses a hotel from installing a fixed lift even where 
it would be easy and inexpensive. 

It is important to make clear that, contrary what we have heard, neither the reg- 
ulations, nor the January 2012 guidance require a fixed permanent lift in all cases, 
and the Justice Department already has taken steps to make this additionally clear. 

What is required by the ADA and the DOJ’s regulatory guidance is for pool own- 
ers to take steps to accomplish what is “readily achievable” based on the financial 
and other resources of the covered entity. The best option, if “readily achievable,” 
is a fixed, permanent lift or sloped entry into a pool, but if it is not “readily achiev- 
able,” it is not required. 

There are important reasons why fixed and permanent pool lifts are preferable 
where they are readily achievable. 

• A compliant fixed pool lift ensures that the lift will be consistently mounted 
for safe and independent use in an accessible location that complies with the 
requirements in the 2010 Standards and that persons with disabilities will 
not experience discrimination on the basis of their disability. 

• Prior to the pool requirements in the 2010 Standards, many older portable 
lifts were not independently operable and difficult to use by the swimmer. Be- 
cause of these inherent flaws, individuals with disabilities did not feel safe 
using them and ultimately stopped asking for these lifts to be deployed. 

• The use of non-fixed portable lifts that are made available only on the request 
of a person with a disability raises safety concerns because of the possibility 
that the lift will not be assembled and located properly in relationship to the 
pool for the safe and independent use of a person with a disability. 

• In addition to safety concerns, the use of non-fixed portable lifts only on the 
request of a person with a disability significantly increases the likelihood that 
persons with disabilities will not be provided the equal opportunity the ADA 
requires in order to prevent discrimination on the basis of disability. 

But even though fixed/permanent is the better option, it is not legally required 
in all cases. While businesses that can install a permanent lift relatively easily and 
inexpensively should, those that cannot must simply consider what else might be 
“readily achievable.” This might be, for example, providing a portable lift or transfer 
wall. Or it may mean doing nothing for the time being as the ADA also recognized 
that sometimes a business simply is not in a position to do anything until its finan- 
cial circumstances change. 

It is therefore false to claim that all owners of existing pools are legally required 
to install permanent lifts. 
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It is also not the case that businesses face heavy monetary penalties if they do 
not install permanent lifts. While a court may assess civil penalties in a suit 
brought by the Justice Department to enforce Title Ill’s public accommodation re- 
quirements, a court must first consider “any good faith effort or attempt to comply 
with [Title III] by the entity,” making both the pursuit and imposition of civil pen- 
alties unlikely in any case involving a public accommodation that has made a good 
faith effort to comply with the law. Private parties are not entitled to money dam- 
ages and may only obtain attorneys fees if they prevail in court. Businesses that 
voluntarily take corrective action may thus avoid liability for attorneys’ fees. 

So, Mr. Chairman, I hope that, if there is any effort to move legislation on this 
important issue, that we have the opportunity to hold another hearing first and 
have the most complete record we can assemble. The longstanding, bipartisan com- 
mitment to the ADA is too important to do anything else. 

With that, I 3deld back the balance of my time. 


Mr. Franks. I certainly thank the gentleman. Just for the record, 
the rule that we are discussing here today becomes effective May 
21 in part because of the circumvention of the regular process. So 
the time was of essence. If we were going to have any input in this 
at all, we had to hold a hearing earlier. And the DOJ was invited, 
but because of this time frame it was too late for them to come. 
We have invited them, and we look forward to their written com- 
ments just for the record. Without objection, other Members’ open- 
ing statements will be made part of the record. 

And our first witness, Hemant Patel, has owned and operated an 
independent hotel and franchise hotel outside Miami since 1989. 
Long active in his community, he serves as chairman of the Asian 
American Hotel Owners Association. Mr. Patel. 

Our second witness, Christa Bucks Camacho, has worked for the 
Social Security Administration in Maryland since 1999. Currently, 
she is the director of the Center for Records Management. Ms. 
Camacho has a significant disability which requires her to use a 
wheelchair, and she has been swimming throughout her life. Pre- 
viously, she was a volunteer in the Peace Corps in Paraguay. 

Our third witness, Ann Cody, is currently the director of policy 
and global outreach for BlazeSports America, and a member of the 
International Paralympic Committee’s governing board. She is a re- 
cipient of the Congressional Award from the National Consortium 
for Physical Education and Recreation for Individuals With Disabil- 
ities. That is a nice short name. She represented the United States 
in three paralympics. And welcome, Ms. Cody. 

Our final witness, Minh Vu, is a partner with the law firm 
Seyfarth Shaw, where her practice focuses on labor and employ- 
ment law. Previously, Ms. Vu served as counselor to the Assistant 
Attorney General for Civil Rights in the Department of Justice, 
where she represented the DOJ on the U.S. Access Board. She is 
testifying today as counsel for the American Hotel and Lodging As- 
sociation. 

And I would just thank all of the witnesses for appearing before 
us today. And each of the witnesses’ written statements, your full 
statements, will be entered into the record in its entirety. So I 
would ask each of you as witnesses to summarize his or her testi- 
mony in 5 minutes or less. To help you stay within that time, there 
is a timing light on your table. When the light switches from green 
to yellow, you will have 1 minute to conclude your testimony. When 
the light turns red, it signals that the witness’ 5 minutes have ex- 
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pired. And I would also, because it always happens, admonish the 
witnesses to turn on your microphone before you talk. So Mr. Patel, 
you are recognized for 5 minutes, sir. 

TESTIMONY OF HEMANT D. PATEL, CHAIRMAN, 

ASIAN AMERICAN HOTEL OWNERS ASSOCIATION 

Mr. Patel. Thank you. Honorable Judiciary Committee Chair- 
man — Subcommittee Chairman Mr. Franks, Ranking Member Mr. 
Nadler, and the Members of the Committee. Thank you for the op- 
portunity to discuss the need for safe access to public pools for all 
Americans. My name is Hemant Patel. I am the chairman of Asian 
American Hotel Owners Association, also known as AAHOA. Our 
nearly 11,000 members own in excess of 20,000 hotels in the 
United States, which is more than 40 percent of all hotels in this 
country. Many of our members own independent hotels, or limited 
service brands, with less than 100 rooms. 

The majority of our members have small outdoor swimming 
pools. These pools are largely unattended. They are principally 
used by our guests with children. AAHOA members are dedicated 
to providing excellent service to the traveling public, including the 
disabled community. We care deeply about our guests. We do all 
we with can to provide an enjoyable stay. We support the Ameri- 
cans with Disabilities Act. We spend a substantial amount of time 
and resources to remove barriers and provide accessibility to our 
hotels. We have always been good actors in complying with the 
Federal law, and we will continue to lead the way. However, we 
have serious concerns about the manner in which recent pool lift 
requirements from the Department of Justice will impact a strug- 
gling sector of our economy which has taken a beating in the last 
4 years. These concerns include whether actual safety and feasi- 
bility studies were considered, and whether a cost-benefit analysis 
would support the implementation of permanent pool lift require- 
ments. The hotel guests who use our pools are typically families 
with children, and most of the pools are unattended by a lifeguard. 

Because of this, our first major concern is this permanent pool 
lift would become a safety hazard. It is highly likely that a pool lift 
would be used by children for playing or diving into the shallow 
end of the pools. With no one to monitor these activities, pool lifts 
could present a serious safety concern and issue for our children. 
The unattended pool lifts could also be a target of vandalism. If a 
guest with a disability subsequently uses a pool lift that has been 
broken or damaged because of acts of vandalism, this could pose a 
safety concern. The ability to offer disabled guests a portable pool 
lift instead of a permanent one would answer the serious concern. 

The second major concern is the costs of purchasing and install- 
ing permanent pool lifts. In speaking with hotel owners and pool 
lift manufacturers in recent weeks, the costs of pool lifts can range 
from $2,400 to $9,700, depending on the manufacturer, model, and 
type of lift ordered. The cost of installation can range from $500 
to $3,000 in the case of such a State like California. If a hotel 
owner with a small pool and a hot tub in California needs to install 
two permanent lifts, the costs of purchasing and installing two lifts 
could range from $11,000 to more than $25,000. 
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The Department of Justice will not allow owners to include the 
maintenance costs of the pool lifts when determining if it is readily 
achievable to install them. But to disallow the high cost of installa- 
tion poses serious concerns. The costs of a pool lift alone is signifi- 
cant, but to add the additional costs of permitting, electrical bond- 
ing, and other installation requirements raises the bar even higher. 
It is significant to note that for those hotels that have had pool lifts 
in place for years, we have reported guests with disabilities have 
not been using the lifts. One of our board members reported that 
12 years ago he constructed a pool at the city of Austin, Texas. 

[Disturbance in the hearing room.] 

Mr. Franks. Ladies and gentlemen, speech is a civil right, too. 
Speech is a civil right, too. Speech is a civil right, too. Ladies and 
gentlemen. Ladies and gentlemen. Free speech used to be a civil 
right, too, ladies and gentlemen. The hearing is about making sure 
that all voices of Americans with an interest in this rule are heard. 
And I would appreciate the respect and order for the people that 
are talking here. This doesn’t reflect well on anyone. This doesn’t 
reflect well on anyone. All right, Mr. Patel, if you would proceed, 
sir. If you would proceed, Mr. Patel. 

Mr. Patel. Thank you, sir. It is significant to note that for hotels 
that have had pool lifts in place for years, we have reports guests 
with disabilities have not been using the lifts. One of our board 
members reported that 12 years ago, he constructed a pool at his 
hotel in the city of Austin, Texas. At that time 

[Disturbance in the hearing room.] 

Mr. Franks. Ladies and gentlemen. Ladies and gentlemen. Ac- 
cess to the process is a civil right, too. Access to the process is a 
civil right, too. You were given access to this hearing. Ladies and 
gentlemen, I am going to have to call upon security here. If you 
don’t have respect for the civil rights of access to government, then 
we will have to clear it. I know that is what you want. 

[Disturbance in hearing room.] 

Mr. Franks. If security would close the door. Let me state for the 
record that the people who just left the room left of their own ac- 
cord, and were not forced to leave by anyone. The reason that the 
Chair maintained restraint in a situation like this which you would 
normally not do, is because he is very aware that there are certain 
people who have exploited these individuals in a very despicable 
way that does not serve their cause or serve the cause of freedom 
in any way for anyone. 

And for those people I have great disdain. But with that, I would 
just say that the people being exploited were doing what they 
thought would bring attention to their issue, and I understand 
that. And that is why we did not clear the room by using security. 
And if security would please close the door, I would appreciate it. 

Mr. Patel, we are going to go ahead and continue here the best 
that we can. Again, part of this process is about process. It is about 
giving everyone a chance to be heard. And unfortunately, that has 
been breached today in a fairly significant way. And I apologize to 
the witnesses. 

Mr. Patel. Sure. It is significant to note that for hotels that have 
had pool lifts in place for many years, there are reports that guests 
with disabilities have not been using the lifts. One of our board 
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members reported that 12 years ago he constructed a pool at his 
hotel in the city of Austin, Texas. At that time, Austin had a re- 
quirement that all hotels must have a portable lift for their guests 
with disabilities. During the 12 years that he has maintained a 
portable pool lift at the hotel, he has never had a guest request to 
use the pool lift. He is also a board member of Austin Hotel and 
Lodging Association. 

Based on his information and beliefs, none of the hotels in Austin 
has ever had a guest use their pool lift. Further, we have testimony 
from a member in the Washington, D.C. area. He had a pool lift 
at six hotels. In the past 9 years, no one has ever used them. This 
is a just an example of the evidence and statements we have col- 
lected. Hotels with fewer than 100 rooms are most negatively im- 
pacted by the pool lift mandate. The high cost of purchase and in- 
stallation, along with the nonuse by guests makes it economically 
unrealistic for those small business owners. The end result will be 
many simply close their pools, which is not a benefit to anyone. 

With this serious concern, we strongly support the Pool SAFE 
Act of 2012. The Pool SAFE Act strikes the appropriate balance be- 
tween providing individuals with disabilities access to hotel pools 
and spas while taking into important factors such as child safety, 
feasibility, and costs. 

We thank this Committee for the opportunity to testify in sup- 
port of the important Pool SAFE Act. I welcome your questions. 
Thank you. 

[The prepared statement of Mr. Patel follows:] 
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“POOL SAFETY AND ACCOUNTABILITY FOR EVERYONE (Pool SAFE)” 

ACT OF 201 2 

BEFORE 

JUDICIARY COMMITTEE 
U.S, HOUSE OF REPRESENTATIVES 

April 24, 2012 

Honorable Judidaiy Committee Chaimian Lamar Smith, Ranking Member John Conyers, and members 
of tlie Judiciarj- Committee, thank you for tliis opporruuitv^ to discuss the need for safe access to public 
pools for all Americans, 

1- INTRODUCTION 

My name is Hemant Patel, and I am Chainnan of the Asian American Hotel Owners Association, also 
known as AAHOA. .AAHOA was founded more than twenty (20) years ago. We currently have nearly 
11,000 members who own 20,000 hotels across the U S., which is more than fortv' percent (40%) of all 
hotels in this countiyx Many of our members own independent hotels, or limited service brands, with less 
than 100 rooms. 

Tlie majority of our members’ more than 20,000 hotels have a small outdoor swimming pool, and many 
also have a hot tub or spa. These pools are largely unattended. They are principally used by our guests 
witli children. 

AAHOA members arc dedicated to providing excellent services to the traveling public, including tlic 
disabled community. Wc care deeply about our guests, and do all we can to provide an enjoyable stay. 
We support the ADA, and spend a substantial amount of time and effort to remove barriers and provide 
accessibilitv' to our hotels. 

A. The DOJ Issued New Guidance On January 31, 2012 That Surprised Pool Owners; 
It Failed To Address Safety, Feasibility And Cost Concerns 

In 2010, the Department of Justice (”DOJ") adopted updated standards for accessible design to replace the 
1991 standards. These updated standards included requirements for hotels (as places of public 
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accommodation) to make pools and spas accessible for our guests with disabilities. The deadline for 
compliance was March 15,2012. 

On Jannar\' 31, 2012 — only six (6) weeks before this deadline — tlie DOJ issued anew Guidance 
Document on tlic 2010 ADA standards for pools. This new ADA Guidance Document contained major 
and significant revisions to the 2010 ADA Standards concerning existing swimming pools. This was 
done without providing advance notice to pool owners. The Januar\ 3 1 changes in the ADA 
requirements included the following: 

a) For all existing, altered and newly constructed pools, tlicy must install a "fixed” pool lift. 
If installation of a fixed lift is not readily achievable, the owner may only then consider 
alternatives such as use of a portable pool lift that complies with the 2010 Skuidards. 

b) Pool lifts must be at poolside and fully operational during all open pool hours. 

c) Sharing of accessible equipment between pools is not pemiitted . 

As a result of these new rules, there was confiision in the hotel industiy and among the pool lift 
manufacturers. In our discussions over the past few months, we have been informed tliat on Januaiy 31, 
2012, many owners tried to cancel their orders lor portable pool lifts. Others placed a ''hold” on such 
orders. Numerous members tried to place orders for pemiiinent or fixed lifts but learned that the backlog 
was substantial, and considered closing their pools to avoid iiabilit 5 \ Still others who had already 
received their portable lifts tried to return them in exchange for }->ennanent lifts, 

hi addition to tlic surprise element of this new Guidance Document, the more important concern is that it 
docs not adequately address the concerns of hotel owners regarding safety, feasibility and the cost of 
permanent pool lifts. 

B. The New Pool SAFE Act Strikes The ApDronriate Balance Between Providing 
Access To Pools And Addressing industry Concerns 

Tlic proposed Pool Safety and Accessibility for Evciy-onc (Pool SAFE) Act of 2012 (“Pool SAFE Act’’) 
will strike the appropriate balance to provide access to pools for guests witli disabilities while also 
allowing pool ovMiers die necessary time to purchase and install the lifts, to use tlie lift that will provide 
be safe for all guests, and to comply with the ADA requirements in a cost-effective nu-mner. Specifically, 
the proposed Pool S.AFE Act will: 

• Extend the compliance deadline for places of public accommodation for one year; 

• Allow a place of public accommodation to use a portable pool lift upon request to comph' 
with the accessibility standards; and 

• Allow a place of public accommodation to use a single portable pool lift for multiple 
water features at that location. 

Tliis reasonable and balanced approach to the ADA requirements will benefit all. cmd AAHOA strongly 
supports the proposed proposed Pool SAFE Act in its entirety. 

IL DISCUSSION 

On January 3 1, 2012, the DOJ issued - for the very first time - the new ADA Guidance Document that 
substantially changed the ADA requirements for pool owners. Tlic concerns among AAHOA members 
and throughout the industiy were substantial. The key concerns outlined below are based on the fact that 
the DOJ did not have adequate information and studies to support these changes or show how they would 
impact the industiy overall. 
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A. With The Passage Of The Pool SAFE Act, The Key Concerns Arising From The New 
ADA Guidance Document Issued By The DOJ On January 31. 2012 Will Be ^Addressed 

With passage of the proposed Pool SAFE Act, these concent will be appropriately addressed to ensure 
the accessibility of pools for guests with disabilities while still offering pool owners tlie ability to provide 
a safe environment and the flexibilitv’ to install pool lifts in a timely and cost-effective manner. 

1. The New ADA Guidance Document Did Not Consider The Serious Safety Concerns. 
The Possibility Of Vandalism. Or The Polenlial Liability Of Pool Ow ners 

In recent weeks many of our AAHOA members expressed deep concerns about tlie impact of these new 
pool lift requirements on their guests and their businesses. As they considered their unattended pools and 
what it would mean to have permanent lifts installed at them, they clearly saw the danger for families 
witli v’oiing children who would tiy to climb on the pool lifts, imd/or jump and dive off them into tlie 
shallow end ofthe pools, 

Specifically, since a large number of A^UfOA members own independent and limited service hotels, 
many of their guests ai'c young femilics with children. Whth no lifeguards on duty at the pools, die 
children and v'oung guests will be dmwn to the pool lifts and want to sit in tlie chairs, stand on the lifts, 
and jump or dive into the pools. The unattended lifts could also be the target of vandalism. Tliis could 
pose dangers if guests with disabilities then tried to use a damaged or broken lift, 

Tlie DOJ has commented that it did not receive any infomiation or studies on die safety risks of the fixed 
pool lifts. Of course, since AAJ40A members were unaware that the DOJ was going to issue a surprise 
Guidance Document on Jaiiuaiv 3 1, 2012 which mandated that fi.xcd pool lifts be installed at all pools at 
all times when the pools are open to the public, we did not commission any such studies. 

Some might wonder whether portable lifts pose any less of a safety hazard than the fixed lifts. While 
portable lifts might also attract children, it is presumed that the lift will only be at tlic pool when a guest 
with a disability is using it. Thus, children will bo fai' less likely to play on a lift when it is being used by 
someone widi a disability, and their pai'cnts will also stop them from climbing on a lift that is in use. 

Of course, without studies on these issues, it is impossible to make an informed decision. 

2, The New ADA Guidance Document Did Not Address The Fact That Pool Lifts Are 
Not Bein 2 Used By Guests With Disabilities At Smaller Hotels, And It Did Not 
Account For The Significant Costs for Hotel Owners To Comply 

At tlie time it released the nc^v Pool Lift Requirements Document on January 31, 2012, the DOJ had not 
conducted or received any cost / benefit analyzes or studies to detemiine how best to sen^e guests with 
disabilities w ithout bankmpting hotel owners. The DOJ simply announced the new- Rules, and did not 
consider the significance of its decision. 

As explained in AAHOA's conunents to the DOJ almost four (4) years ago, tlicrc is no evidence that 
guests with disabilities use pool lifts at swimming pools and hot tubs m smaller hotels. Specifically, this 
was raised during the DOJ's July 15, 2008 hearing by Sunny Patel, an owiier/operator of six (6) hotels m 
the greater Washington, D.C. area. In Mr. PaleFs case, each ofthe 6 hotels in question had indoor 
sw imming pool lifts. However, during the nine (9) years he has been an owner and/or operator of the six 
hotels, Mr. Patel testified that not a single person used 'that lift chair ... in all of this time." 
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Tliat same ston- has recently been told by several AAHOA Board members concerning their swimming 
pools, and the fact that guests with disabilities do not use the available pool lifts. One of our AAHO.A 
Board members reported that he has had aportablc pool lift at his hotel in Austin, Texas for 12 years. 

The City of Austin required that hotels have portable pool lifts at the time he consmicted the hotel. 
However, over the pa.st 12 years, no guests have ever requested tlie pool lift, llns owner is also a member 
of the Austin Hotel Lodging Association, and according to his reports, none of the hotels in Austin has 
ever had a guest use the pool lifts. 

Further, we have statements from Board members that have ordered the pool lifts and are waiting for 
them to be installed, but they have never had a request for pool lifts in their years of operating the hotels. 

A cost-bcnclits anah sis is al\va\ s useful when implementing new requirements under the ADA and 
should be careftilly considered as part of sound rule making. With additional time, interested parties can 
submit such studies and provide tlie DOJ witli the necessiuy' tools and information to make tlie right 
Judgment call on the pool lift requirements. 

3, The New ADA Guidance Document Did Not Address How Quickly A Portable Lift 
Can Be Tiistalled To Minimize Any Wait Time for Guests with Disabilities 


As indicated above, it appears that the DOJ has consistently maintained that the only reason it is 
mandating fixed lifts is because it will take too long for pool owners to secure the portable lifts at the 
pools for guests with disabilities. Significantly, the total time needed to set up and secure a portable lift is 
only 6.12 minutes. Witli advance notice, this wait time can be eliminated entirely. 

It is not uncommon for guests in hotels to wait for a few minutes for special amenities. For example, if a 
guest with disabilities does not provide advance notice of the need for an assisted listening device, the 
guest will have to wait for the hotel to bring the TTY for their use. The same is true here. Hotels are in 
the business of pleasing their guests. They will do all they can to ensure that guests with disabilities are 
not kept waiting for a portable pool lifts. This is all part of providing excellent services to the traveling 
public, including the disabled communitv. 

Indeed, if the hotels implement new policies wherebv’ they ask each guest checking into the hotel whether 
they will need a pool lift, if the guest says “yes,” tlie hotel owner can have the lift at the pool by the time 
the guest goes to the room, changes into their swimsuit and retums to the pool for a swim. 


4. The New ADA Guidance Document Mandated That No Sharing Of Pool Lifts Ts 
Allowed Without Analyzing The Benefits Of Sharing Lifts 

In the new Pool Lift Requirements Document, the DOJ stated that pool lifts could not be shared between 
pools and spas at the same property and in the same location. The DOJ failed to analyze the benefits of 
sharing the lifts, and did not allow the pool owners to submit comments or studies on these benefits, . 

5. The New ADA Guidance Document Mandated Installation Of Permanent Lifts 
Without Studvin 2 The Costs Involved Tn Permitting, Electrical Bonding And 
Reconstruction Of The Apolicabie Pool Decks 

When the DOJ issued tlie new Pool Lift Requirements Document on Januarv' 31, 2012, it failed to 
understand die process for installation of the “fixed” or permanent lifts, hi order to comply with these 
new Requirements, a hotel owner will need to hire experts to prepare drawings of the proposed 
reconstruction of the pool deck area, apply for permits, do the electrical bonding, and install the fixed 
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pool lifts. Along with the back log in ordering the pool lifts, this total process can take several weeks to 
finalize and be costly for many small hoteliers. 

In speaking with hotel owners and pool lift manufecturers in recent weeks, the costs of pool lifts can 
range from S2-500 to over S9,7()0 (depending on the manutaefurer, model and type of lift ordered), and 
the cost of installation can range from $500 to over $3,000 in States such as California. 

Tf a hotel owmer with a small pool and hot tub in California needs to install two (2) permanent lifts (one at 
each body of water), the costs for purchasing and installing the two lifts could range from $ 1 1 ,000 at the 
low end to $25,400 at the high end. 

It is significant to note tliat die DOJ will not allow owners to include the maintenance costs of the pool 
lifts when detemiining if it is 'Veadiiy achievable’' to install them, but to disallow the high cost of 
instollation poses serious concerns. The cost of a poo! lift alone is significant, but to add the additional 
costs of permitting, electrical bonding, and other installation requirements raises the bar even higher. 

Tlic DOJ's failure to consider die additional time and expense of suddenly mandating fixed lifts at all 
pools calls for a retraction of the new ADA Pool Lift Requirements, and we strongly urge tlic DO.I to 
provide an oppoitunity for pool owners to submit comments so that an infomied decision can be made. 

6, The New ADA Guidance Document Did Not Consider Whether Hotel Owners 
Would Be Forced To Close Their Pools And Soas Because Of The Increased Costs 
And Liability If They Were Required To Only Use *Tixed” Lifts At Their Pools 

Li response to die new Pool Lift Requirements, many hotel owners started discussing among dicmsclvcs 
whether they should simply close their hotel pools and spas to avoid the serious safety concerns they w-ere 
now^ facing for all of their guests, along with the increased liability. They discussed the fact that diving 
boards were removed from all pools a few years ago because of the increased risks of serious injuries to 
guest, but they were now being required to install lifts that could serv'c as diving boaift - in the shallow 
end of tlic pools. 

Such concerns and ramifications must be considered before any final Requirements are implemented. 
Indeed, swimming pools and spas provide therapeutic benefits to all guests, and it would be a shame to 
see them close because the DOJ was unwilling to work with the hotel community to implement 
reasonable measures for the benefit of all. 

7. The New AD.A Guidance Document Did Not Recognize The Potential For A 
Widespread Increase Of ADA **'Privc-BY” Lawsuits By Unscrupulous Plaintiffs’ 
Attorneys Without Benefiting the Disabled Community 

Tn the AAHOA community, hotel owners are sometimes subjected to ADA ‘‘drive-by” lawsuits by 
unscnipulous plaintiffs' attorneys. These attorneys arc typically asking for payment from the hotel 
owners of a specified amount up front for their fees and damages, and thc> do notliing to serve guests 
who have disabilities. Some of these ADA attorneys file hundreds and thousands of cases each year, and 
the vast maiority of them are settled based on tlie money - instead of the alleged violations of the ADA. 


If the DOJ does not w orlc with the hotel community and continues to mandate that fixed lifts must be in 
place at all pools wfien they are open, this will provide new' opportunities for drive-by lawsuits and only 
the attorneys will benefit. 
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8. The New ADA Guidance Document Did Not Consider Whether Smaller Hotels With 
Less Than 100 Rooms Should Be Given Special Considerations 

As a final point, AAHOA respectfijlly submits that tiie DOJ should grant an extension and obtain 
comments on whctlicr smaller hotels with less than 100 rooms should be given special consideration with 
respect to the pool lifts. 

Given their size, the smaller hotels tvpically have fewer guests staying with them wiio have disabilities. 
We request the DOJ to consider ways in which special considerations might be granted to these smaller 
hotels as tlicy seek to provide accessibility to guests with disabilities. 

ITT, CONCLUSTQN 

On behalf of our nearly ILOOO members with their 20,000 hotels, we strongly support tlie "Pool Safety' 
and Accessibility for Everyone (Pool SAFE) Act of 2012." The Pool SAFE Act strikes the appropriate 
balance between providing individuals with disabilities access to our hotel pools and spas, while still 
taking into account important factors such as child safety, feasibility and costs. 

We thank this Committee for tlie opportunity to testify- in support of this important Pool SAFE Act. I 
welcome your questions. 
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Mr. Franks. Ms. Camacho, before I recognize you, the Chair 
notes the irony that perhaps one of the persons on the panel here 
with a great credential is not being allowed to be freely heard. And 
there is a great irony there that I think is unfortunate. But if you 
will proceed the best you can. 
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If you will turn on your microphone, please. 

TESTIMONY OF CHRISTA BUCKS CAMACHO, SENIOR EXECU- 
TIVE SERVICE CANDIDATE DEVELOPMENT PROGRAM, SO- 
CIAL SECURITY ADMINISTRATION 

Ms. Camacho. Good afternoon, Chairman Franks, Vice Chair- 
man Pence, and Subcommittee Members. Thank you very much for 
inviting me. My name is Christa Bucks Camacho, and I am a per- 
son with a significant disability. And I have been swimming for all 
of my life. Today, my goals are to illustrate, by sharing my per- 
sonal experiences, one, how important swimming is to the quality 
of my life, and two, how the ability to share portable lifts can limit 
or deny access to a pool. 

My parents started taking me to the swimming pool when I was 
6 months old. Later, as my ability to walk progressed slowly, swim- 
ming became even more important. That exercise eventually did 
help me to walk for a period of time. During middle school, I spent 
roughly a year in a full body brace following surgery. When my 
doctor said I was allowed to get in the pool as long as I kept my 
brace on, I was able to resume socializing with my peers and get 
the necessary exercise that I would need when my brace would 
eventually come off. 

I did regain the muscle strength I had lost following the surgery. 
And I say thank you to my mom, who made me this great bathing 
suit that fit over my body jacket. It had this colorful jacket that 
I wore over the top of it. Swimming enabled me to begin doing 
things out of the water that I had been unable to do before. I mean, 
I could go to the bathroom by myself, I could independently get in 
and out of a car, I could get into and out of bed on my own. 

Swimming helped me to become independent, and it has helped 
me stay independent. In recent years, when I broke my legs, I 
could not swim. However, when the casts did eventually come off, 
the doctor said I could get right back in the pool. And you could 
find me every day for a month in the pool. And I gained back my 
independence. The pool provided me relief from pain, and gave me 
the ability to do things again. I also am a mother of two children. 
During pregnancy, I exercised in the pool all the time. It was great 
for my health and the health of my child. I swam to provide exer- 
cise and also to relieve my stress. I was a working mom. 

Swimming continues to be a very important part of my life. I 
started taking my children to the pool at 6 months of age. I would 
ride the pool lift. And when I got in the water, another parent 
would pass me my child. We would have a great time splashing, 
singing songs, learning to put our face in the water. We have be- 
come a swimming family. My son Antonio, he swims on the swim 
team, and we go all the time. When he is in one side of the pool, 
I am in the other getting my exercise. 

I share these stories to illustrate to you a point. While swimming 
can be good for anyone, it is extremely important to the physical, 
mental, and emotional health of many millions of people with sig- 
nificant disabilities. For us, access to a swimming pool promotes 
personal health, social interaction, and family fun, not to mention 
stress relief. For many of us, access to a swimming pool means 
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more than having a recreational alternative. It is a quality of life 
issue. 

For me, however, access to a swimming pool has not always heen 
easy, and at some facilities, it has heen denied. When I visit a new 
pool, which usually occurs when I travel, I first look for the lift. My 
experience with fixed lifts has heen positive. They are there, they 
are easy to spot, I pull up my wheelchair, I transfer, the lifeguard 
typically knows how to turn it on, and I get in the pool. I want to 
mention something to you about safety concerns that I have heard 
expressed. In my opinion, a fixed lift is no more hazardous than 
any other pool equipment. I say this because I am a parent of 
young children, and I spent a considerable amount of time in the 
pool with other parents and their children, and as someone who 
has taught swimming to other children. My experiences with port- 
able lifts, on the other hand, have not always been good. When 
near the pool, portable lifts sometimes are in locations where I 
can’t get my wheelchair close enough, so I can’t transfer, I can’t get 
in the water independently. 

When I ask for a portable lift, it is not always made available. 
I usually have to show a lifeguard, when they find the lift, how to 
hook up the hose, how to attach the battery. And for a person who 
does not know how to do this, the lift would be effectively unavail- 
able. Every time that a portable lift has been made available upon 
request, there has been a time that one has not been made avail- 
able. I have been told that although a portable lift existed, it had 
been loaned out, or was put in a closet, could not use it because 
the battery was not charged, which would take another set of 
hours. 

When no lift was available, lifeguards refused to help me get into 
the pool or out of the pool, so the pool was not available to me. My 
personal experiences are consistent with the years of post-ADA ac- 
cess issues that helped inform the Department of Justice rules for 
ensuring access to swimming pools. By negating these rules or the 
ability to enforce them, H.R. 4256 would, one, give permission to 
those who deny such access to continue doing so; and two, invite 
those who have been more careful about making these pools acces- 
sible to people like myself to not do so anymore. Thank you for con- 
sidering my testimony, and I am available to answer your ques- 
tions. 

Mr. Franks. Thank you, Ms. Camacho. 

[The prepared statement of Ms. Camacho follows:] 



20 


Testimony of Christa Bucks Camacho 

Before the House Committee on the Judiciary, Subcommittee on the Constitution 
April 24, 2012 

Chairman Franks, Vice-chairman Pence, and members of the Subcommittee: 

Thank you for inviting me to share with you some personai experiences that may be of relevance 
as you consider H R. 4256, The Pool Safety and Accessibility for Everyone Act. 

T am Christa Bucks Camacho. T have a significant disability and T have been swimming all my 
life. My parents started taking me to swimming classes when I was six months old. Later, as my 
ability to walk progressed slowly, swimming became an increasingly important means of 
exercise for me. That exercise eventually helped me to walk for a number of years. 

During middle school, I spent roughly a year in a full-body brace following surgery. 1 studied at 
home with a tutor, but I missed school and I missed swimming. When my doctor said I could 
swim as long as I kept the brace on, swimming enabled me to resume socializing with other 
children in normal and fun ways and it helped me regain muscle strength I had lost as a result of 
the surgery. Thank you, mom, for making a swim suit that fit over that brace. 

Swimming enabled me to begin doing things out of the water that 1 had been unable to do before. 
I could go to the bathroom unassisted. T could independently get into and out of a car. I could 
get into and out of bed without help. Swimming thus helped me to become independent and it 
has helped keep me independent ever since. 

In recent years, when 1 broke both of my legs, I could not swim. However, when the casts were 
removed, the doctor prescribed water therapy. 1 went to the pool almost daily for a month to 
heal. The water enabled me to be able to move my legs with minimal pain and, once again, 
regain my independence. 

I am the mother of two children. During pregnancy, exercise can be important to the health of 
the child as well as the mother. I swam throughout both my pregnancies. It was my primary 
form of exercise and a great way to relieve stress. 

Swimming continues to be a very important part of my life. I started taking my children to swim 
classes when they were six months old. I would ride the lift into the pool and another parent 
would hand my child to me. We have become a swimming family. My son, now seven, goes to 
swimming practice several times a week. 1 take full advantage of this to get in my own exercise. 
While he practices in one part of the pool, T swim in another. 

I share these stories to illustrate the point that, while swimming can be good for anyone, it is 
extremely important to the physical, mental, and emotional health of many of the millions of 
people who have significant disabilities. For us, access to a swimming pool promotes personal 
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health, social interaction, and family fun, not to mention stress relief For many of us, access to 
a swimming pool means more than having a recreational alternative; it is a quality-of-life issue. 
For me, however, access to a swimming pool has not always been easy and, at some facilities, it 
has been denied. 

When I visit a new pool, which usually occurs when I travel, I first look for the equipment I will 
need in order to get into and out of the pool on my own. My experiences with fixed lifts have 
always been positive. They are there and easy to spot. They are situated so that T can park my 
wheelchair close enough to transfer. Lifeguards typically know how to operate the equipment. 

A note here about the safety concerns that some have expressed regarding fixed lifts. Tn my 
opinion, a fixed lift is no more a hazard to children than any other pool equipment. 1 say this 
based on my experience as a parent with young children, who has spent considerable pool time 
with other parents and their children, and as someone who has taught swimming to children. 

My experiences with portable lifts, on the other hand, have often been negative. When near the 
pool, portable lifts sometimes are in a location that makes it difficult or impossible for me to 
transfer from my wheelchair. But portable lifts often are not by the pool. When 1 ask, a portable 
lift is not always made available even when there is one. When a portable lift is made available, 

T usually have to show the lifeguards where to hook up the hose or place the battery. For a 
person with a disability who does not know how to do this, the lift would be effectively 
unavailable. 

For every time that a portable lift has been made available upon request, there has been a time 
that one was not made available. 1 have been told that, although a portable lift existed, it had 
been loaned to another hotel, or was in a storage closet, or could not be used until the battery was 
charged, which could take hours. When no lift was available, lifeguards refused to help me get 
into and out of the pool, so the pool was unavailable to me. 

My personal experiences are consistent with the years of post-ADA access issues that helped 
inform the September 201 0 Department of Justice rules for ensuring access to swimming pools 
for people with disabilities. By negating these rules or the ability to enforce them, HR 4256 
would: (1) give permission to those who deny such access now to continue doing so; and (2) 
invite those who have been more careful about providing such access to stop doing so. 

Thank you again. 1 will be pleased to answer any of your questions that 1 can. 
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Mr. Franks. Ms. Cody, you are recognized for 5 minutes. 

TESTIMONY OF ANN CODY, DIRECTOR, POLICY AND 
GLOBAL OUTREACH, BLAZESPORTS AMERICA 

Ms. Cody. Good afternoon, Chairman Franks, Ranking Member 
Nadler, and distinguished Members of the House Subcommittee on 
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the Constitution. My name is Ann Cody, and I am the director of 
policy and global outreach for BlazeSports America. BlazeSports 
assists communities across the country with providing access to 
sports and recreation for people with disabilities. I also serve on 
the governing board of the International Paralympic Committee, 
and as vice chair of the U.S. Olympic Committee’s Paralympic Ad- 
visory Committee. I hold a master’s degree in therapeutic recre- 
ation, and have worked in the recreation and sports industry for 
more than 20 years. 

As a three-time Paralympian in the sport of track and field, I 
spent 10 years training and traveling to competitions all over the 
world. In my professional life, I travel extensively. And as a wheel- 
chair user, I have experienced firsthand the inability to use swim- 
ming pools and hot tubs when I am on the road. Ironically, much 
of my travel is for the purpose of educating local recreation and 
sport professionals about how to include people with disabilities in 
their programs. When I am traveling, I can’t just slap on a pair of 
running shoes and exercise on the treadmill. While many facilities 
have made the necessary adaptations, I find that pool lifts in hotels 
are the exception and not the rule. This is disappointing nearly 22 
years after passage of the ADA. And frankly, I am stunned that we 
are having this conversation in 2012. I have used a wheelchair for 
32 years, and swimming is one of the best forms of exercise for me. 

In my family, weekends and vacations revolve around water ac- 
tivities. Before I became disabled, I swam every day in the sum- 
mer, and so did my siblings, friends, classmates, and peers. The 
swimming pool in our community was the hub of social interaction 
and physical activity. Children and adults with disabilities have a 
fundamental right to engage in the very activities that shape our 
relationships, our bodies, our health, and our communities. 

The ADA is a civil rights statute that aims to maximize the inde- 
pendence of people with disabilities and to promote full integration 
into all aspects of society. The ability to access swimming pools and 
other facilities is critical to achieving greater independence and 
community integration. Just as for anyone, and as Christa men- 
tioned, being physically active is critically important for people 
with disabilities. We are among the most sedentary, most obese mi- 
nority groups in the country. Physical activity significantly en- 
hances our physical, mental, social, and emotional well-being. 

Swimming is a highly desirable activity for many people with 
mobility impairments, including our returning veterans, who ben- 
efit from swimming with their families for rehabilitation, and for 
fitness. ADA’s accessibility requirements for barrier removal in ex- 
isting facilities are very reasonable. The rules are carefully crafted 
to take the needs of covered entities like hotels into account. The 
regulations direct public accommodations to use a fixed or perma- 
nent lift, or a sloped entry into the pool only, and only if either can 
be done easily, without significant difficulty, or expense. 

In my experience, similar to Christa’s, the best way to ensure ac- 
cess to swimming pools is a fixed, permanent lift. A fixed lift is 
there and ready whenever a person with a disability wants to 
swim. The person doesn’t have to find a staff person who knows 
where the lift is, who has the key, who knows how to operate it. 
In my experience, the keys often reside with a staff person who has 
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to be paged. If the person with the key is in the middle of a job 
or on a meal break, then we are left wondering if we will be able 
to use the pool at all because we don’t know when that person is 
going to show up with the key. 

In conclusion, it is excellent that DOJ has finally addressed ac- 
cessibility standards for recreation facilities. It has been a long 
time coming, including swimming pools so that people with disabil- 
ities have opportunities that have been available to the general 
public all along. Exercise and recreation opportunities should not 
be withheld on the basis of a disability. And I would encourage the 
hotel industry to begin marketing and figuring out ways to let peo- 
ple with disabilities know that their amenities are inclusive and ac- 
cessible. 

Recreation facilities such as swimming pools are key features of 
the lodging industry. The ADA pool requirements are not unduly 
burdensome. In an existing hotel, all that is required is what is 
readily achievable. Congress should ensure strong civil rights pro- 
tections and end discrimination against people with disabilities. 
The ADA must be enforced, and the DOJ must have the enforce- 
ment power to do so. Please do not weaken the enforcement we 
need. That concludes my oral testimony, Mr. Chairman. 

Mr. Franks. Thank you, Ms. Cody. 

[The prepared statement of Ms. Cody follows:] 
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Ann Cody 

Director of Policy and Global Outreach 
BlazeSports America 

on "The Department of Justice’s Guidance on Access to Pools and Spas Under the 
ADA” 

before 

Subcommittee on the Constitution of the Committee on the Judiciary, U.S. House of 
Representatives 

Tuesday, April 24, 2012 

Good afternoon Chairman Franks, Ranking Member Nadler and members of the House 
Subcommittee on the Constitution. 

My name is Ann Cody and I am the Director of Policy and Global Outreach for 
BlazeSports America. BlazeSports assists communities across the country with 
providing access to sports and recreation for people with disabilities. I serve on the 
governing board of the International Paralympic Committee, and as Vice Chair of the 
US Olympic Committee’s Paralympic Advisory Committee. I hold a Masters degree in 
therapeutic recreation, and have worked in the recreation and sports industry for more 
than 20 years. As a three time Paralympian, I spent 10 years traveling to competitions 
all over the world. 

Personal Experience 

I travel extensively in my profession and, as a wheelchair user I have experienced first 
hand the inability to use swimming pools and hot tubs. Ironically, much of my travel is 
for the purpose of educating local recreation and sport professionals about how to 
include people with disabilities in their programs. 

When I’m traveling I just can’t slap on a pair of running shoes and get my exercise on a 
treadmill. While many facilities have made the necessary adaptations, I find that pool 
lifts in hotels are the exception and not the rule. This is disappointing nearly 22 years 
after passage of the ADA. Frankly, I am stunned that we are having this conversation in 
2012. I have used a wheelchair for 32 years and swimming is one of the best forms of 
exercise for me. 

In my family, weekends and vacations revolve around water activities. Before I became 
disabled I swam everyday in the summer and so did my siblings, friends, classmates, 
and neighbors. The swimming pool in our community was the hub of social interaction 
and physical activity. Children and adults with disabilities have a fundamental right to 
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engage in the very activities that shape our relationships, our bodies, our health, and 
our communities. 

Access is Critical to Independence and Integration 

The ADA is a civil rights statute that aims to maximize the independence of people with 
disabilities and promote our full integration into all aspects of society. The ability to 
access swimming pools and other facilities is critical to achieving greater independence 
and community integration. 

Just as for anyone, being physically active is critically important for people with 
disabilities. We are among the most sedentary, most obese minority groups in the 
country. Physical activity significantly enhances our physical, mental, social, and 
emotional wellbeing. Swimming is a highly desirable activity for many people with 
mobility impairments including returning veterans, as it enables us to move freely with 
fewer limitations. 

The ADA Only Requires that Existing Pools Comply with the New Accessibility 
Standards if Doing So is "Readily Achievable" 

The standards in the new ADA rules have undergone extensive review for more than 10 
years, with multiple comment periods and many opportunities for hotels to learn about 
their responsibilities. The new requirements already had a generous phase-in period of 
18 months. 

Providing access to swimming pools is doable, not burdensome. The ADA's 
accessibility requirements for barrier removal in existing facilities are very reasonable. 
The rules are carefully crafted to take the needs of covered entities like hotels into 
account. The regulations direct public accommodations to use a fixed (or permanent) lift 
or a sloped entry into the pool, only if either can be done easily without significant 
difficulty or expense. 

In my experience, the best way to ensure access to swimming pools is a fixed or 
permanent lift. A fixed lift is there and ready whenever a person with a disability wants 
to swim. The person doesn't have to find a staff person who knows where the lift is, 
where the keys are. how to set it up, and operate it. Often the keys to these lifts reside 
with a staff person who has to be paged over the radio. If the person with the key is in 
the middle of a job or on a break they are not able to respond quickly leaving the person 
with a disability wondering if they'll be able to use the pool at all. 

Some hotels argue that it is safer to be able to use a portable lift because keeping it 
stored away when it is not being used will avoid accidents involving children. However, 
lifts pose no greater risk than any other means of pool access or other equipment 
around a pool. In fact, when children are exposed to lifts and to people using them, 
they learn not to play with them. Indeed, normalizing the experiences of people with 
disabilities is one of the core goals of the ADA. 
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It is good business 

Americans with disabilities and our families work, travel, shop and spend our money in 
our communities. Businesses will benefit from marketing their facilities and amenities to 
consumers with disabilities. The auto industry markets their mobility programs and the 
cruise lines promote their accessibility features on TV and print media. In fact, my family 
is taking a cruise because I know I can use the pool and hot tub with everyone else. 
There is a market that these businesses are not yet fully considering - and the income 
generated from guests with disabilities would far exceed the $2000-3000 it would cost to 
purchase a fixed lift for a pool. 

Universal Access 


Accessibility features prompted by ADA such as curb cuts, elevators, wider toilet stalls, 
ramps, and automatic doors are used by everybody — seniors, mothers with strollers, 
people with disabilities and others. 

The accessible entrance to the swimming pool in my building is used by many residents 
who prefer the level entry over a flight of steps. The permanent pool lift is bolted to the 
ground on the pool deck and does not pose a hazard to anyone. It not only allows me 
to use the pool, but has also increased use by seniors and others whose mobility 
impairments previously prevented them from using the pool. Children who use the pool 
with adult supervision do not bother the lift. 

Conclusion 


It is excellent that the DOJ has finally addressed accessibility standards for recreation 
facilities, including swimming pools, so that people with disabilities have opportunities 
that have been available to the general public all along. Exercise and recreation 
opportunities should not be withheld on the basis of disability. 

Recreation facilities such as swimming pools are key features of the lodging industry. 
The ADA pool requirements are not unduly burdensome. In an existing hotel, all that is 
required is what is readily achievable. Congress should ensure strong civil rights 
protections to end discrimination against people with disabilities. The ADA must be 
enforced and the DOJ must have the enforcement power to do so. Please do not 
weaken the enforcement we need. 


Mr. Franks. Ms. Vu, you now have 5 minutes. 

TESTIMONY OF MINH N. VU, PARTNER, SEYFARTH SHAW LLP 

Ms. Vu. Good afternoon, Mr. Chairman and Members of the Sub- 
committee. On behalf of the American Hotel and Lodging Associa- 
tion, thank you for the opportunity to testify on the new and arbi- 
trary pool lift requirements that the Department of Justice has 
issued in January of this year. 
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The DOJ issued these requirements without following the re- 
quirements of the Administrative Procedures Act, the Small Busi- 
ness Regulatory Enforcement Fairness Act, and Executive Order 
12866. These new requirements affect hundreds of thousands of 
businesses, all State and local governments, and all Americans who 
use the facilities at these establishments. Many other business 
groups have joined the Association in objecting to the DOJ’s end 
run around laws that are designed to ensure that rules are only 
issued after a thoughtful process that considers factors such as 
public safety, the cost to society, reasonable alternatives, and im- 
pact on small businesses. 

The AH&LA represents a wide variety of hotel owners and oper- 
ators, many of whom are small businesses. I have served as the As- 
sociation’s ADA Title III counsel since 2006. 

I want to begin by reiterating that the lodging industry recog- 
nizes the importance of providing access to its pools and spas to 
guests with disabilities. The industry is fully committed to this ef- 
fort. After DOJ issued new ADA Title III regulations on September 
15, 2010, which I will call the 2010 final rule, most of the Associa- 
tion’s members researched their pool lift options and planned on 
buying or had already purchased portable pool lifts which complied 
with all of the requirements of the 2010 Standards. 

Now, some here have expressed negative experiences in the past 
with portable pool lifts, and what we must remember is that, up 
until now, there have not been any pool lift requirements, nor have 
there been any particular specifications for pool lifts. Therefore, we 
can anticipate that in the future, now that the Department of Jus- 
tice has actually mandated a requirement to have pool lifts, that 
in fact their availability and accessibility will be ensured. 

Now, much to the surprise and dismay of the Association’s mem- 
bers, the DOJ decided to change the rules of the game on January 
31, 2012, only 6 weeks before the compliance deadline. In a tech- 
nical assistance document that I will refer to as the Pool Lift Re- 
quirements Document and in subsequent communications with the 
AH&LA, the DOJ announced the following requirements: 

First, instead of portable pool lifts that can be purchased and 
used immediately, businesses must install fixed or built-in pool lifts 
that are attached to the pool deck. 

Second, instead of being brought out upon request, the pool lifts 
must be poolside or spa-side at all times when the facilities are 
open. 

Third, a pool lift cannot serve more than one body of water, ac- 
cording to the Department of Justice, even if there is a pool and 
a spa right next to each other in the same facility. 

The DOJ violated the Administrative Procedures Act when it 
issued the substantive new requirements without public notice or 
comment. These requirements — let me emphasize this — were never 
mentioned by the DOJ at any time during the rule-making process 
that led to the 2010 final rule, and it is nowhere mentioned in the 
2010 final rule that there is a requirement for a fixed lift or that 
it be out there all the time. 

Now, the DOJ’s disregard of the rulemaking process in this case 
has very serious consequences, and I will just mention a few. 
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First, there has been no analysis about the impact of these new 
requirements on small businesses, as required by SBREFA, or a 
cost-benefit analysis, as required by Executive Order 12866. 

Secondly, the DOJ did not consider the difficulty and costs asso- 
ciated with installing fixed lifts at existing pools or spas and 
whether they are outweighed by any benefits that only a fixed lift 
can provide. 

Installing a fixed lift requires a contractor, permits, a feasibility 
assessment, partial pool deck demolition, electrical bonding, and 
deck reconstruction even before the lift can be put in place. This 
is a completely different process than the purchase of a portable 
pool lift. 

We have heard some of the benefits and burdens of a fixed lift 
today, but this discussion should have been part of a regulatory 
process that followed the Administrative Procedures Act. Our objec- 
tion is not to pool lifts but rather to the fact that the DOJ decided 
to issue requirements without ever having notice and comment on 
the issue so that we could hear all of the concerns that would be 
expressed. 

Third, the DOJ did not consider the increased risk of injury to 
children who will play on and jump off of the pool lift into the shal- 
low end of the pool, which is where the pool lift has to be installed. 
The DOJ dismisses these concerns because it says there is no evi- 
dence of injury. But the access board study in 1996 does show evi- 
dence of injury in connection with use of the lift. 

In addition, we have to remember that we have never had this 
condition before. Never have there been pool lifts that are perma- 
nent and left out at an unattended swimming pool for children to 
play with. This is not a condition we have ever had. So, therefore, 
there wouldn’t necessarily be evidence of children being injured on 
these lifts. Nonetheless, we should not wait. The DOJ should not 
wait until a child is catastrophically injured before saying, gee, we 
should study this issue. This should be done before the require- 
ments are issued. 

In fact, we tried to convince DOJ of this fact, and they dismissed 
the concerns. So we actually went to a national aquatic safety ex- 
pert who has investigated over 600 pool accidents, and this indi- 
vidual stated that the conditions posed by the pool lift being unat- 
tended and fixed pose serious safety concerns that must be studied. 

There are a host of other concerns, including the liability that 
businesses will face if in fact children and other people injure 
themselves using unattended lifts. There are issues concerns indi- 
viduals with disabilities being injured while using the lift, particu- 
larly at an unfamiliar lift that they have not used before. And, of 
course, there is also the real possibility that, because there is in- 
creased liability, that businesses will close their pools and spas in- 
stead of essentially buying the fixed lift. 

Let me just say one thing, also. The readily achievable defense — 
or not readily achievable defense is not a silver bullet at all. Be- 
cause, essentially, once there is a requirement for a fixed lift, a 
business will have to decide — if it decides it can’t afford to do the 
fixed lift, it is going to be subject to a lawsuit, and it is going to 
have to defend that lawsuit. And defending that lawsuit in the 
best-case scenario, which is a victory, will cost more than actually 
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putting in the lift in the first place. In the worst-case scenario, the 
business loses and pays its fees, the other side’s fees, and the costs 
of the lift. So it is really not a silver bullet. It is a no-win situation. 

I know my time is up, and we encourage this Committee and 
Congress to act to essentially nullify the DOJ’s illegal actions. The 
Pool SAFE Act accomplishes this objective, and we support it. 

Thank you. 

[The prepared statement of Ms. Vu follows:]* 
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*See Appendix for the attachments submitted with this statement. 
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Mr. Chairman and Members oftiie Subcommittee, on behalf of the American 
Hotel & Lodging Association ("AH&LA”), 1 want to thank you for the opportunity to 
testify on the new pool lift requirements that were issued by the U.S. Department of 
Justice (DOJ) on January 31, 2012, without following any of the requirements of the 
Administrative Procedures Act (APA), the Small Business Regulatory Enforcement 
Fairness Act (SBREFA), or Executive Order 12186. This very important issue affects 
hundreds of thousands of businesses and all state and local governments that operate 
pools and spas, in addition to all Americans who use these facilities nationwide. The fact 
that a coalition of business groups that includes the U.S. Chamber of Commerce, the 
American Association of Pool & Spa Professionals, the Asian American Hotel Owner’s 
Association, the Real Estate Roundtable, tiie National Association of RV Parks and 
Campgrounds, and the World Waterpark Association has formed to object to DOJ’s 
circumvention of the APA in issuing these new requirements underscores the significance 
of this issue. Congress must act promptly in order to prevent the harm that will result 
from DOJ’s issuance of these arbitrary and unexplained new requirements without 
following the notice and comment rulemaking process mandated by the APA, 

The AH&LA represents a wide variety of hotel owners and operators, many of 
whom are small businesses. T have served as the AH&LA’s outside counsel on issues 
relating to Title III of the Americans with Disabilities Act (ADA) since 2006, In that 
role, I have represented the lodging industry in the rulemaking process that led to DOJ’s 
ADA Title ill regulations issued on September 15, 2010 (the '‘2010 final Rule”). My 
practice focuses almost exclusively on federal and state statutes that prohibit 
discrimination against individuals with disabilities by public accommodations, state and 
local governments, and housing providers and developers. T represent and advise the 
owners and operators of hundreds of lodging facilities in matters involving Title HI of the 
ADA, 


The lodging industry has been and continues to be committed to ensuring that 
guests with disabilities have access to its pools and spas. However, it cannot stand by 
without objecting to DOJ’s last minute imposition of new pool lift requirements without 
following the APA’s public notice and comment process. This important process ensures 
that the final regulations are the product of a reasoned process that considered all relevant 
factors. DOJ dispensed with this process in issuing the new pool lift requirements. The 
result is new rules that are unexplained, facially arbitrary, and unnecessarily onerous. 

The new requirements also radically changed the compliance plans of the AH&LA’s 
members and sent them back to the drawing board only six weeks before the March 15, 
2012 compliance deadline. 

The obligation of public accommodations to make pools and spas accessible 
under Title HI of the ADA arose under the 2010 Final Rule issued on September 15, 

2012. (DOJ also issued on the same date a comparable rule for community pools and 
spas owned by state and local governments which are also affected by the unlawfully 
issued new requirements.) The 2010 Final Rule requires public accommodations to 
provide either a pool lift or a sloped entry for swimming pools, and a pool lift, transfer 
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wall, or transfer system for spas. The technical specifications for these means of entry 
are in Section 1009 of the 2010 Standards of Accessible Design (“2010 Standards”), 
which DOJ adopted as part of the 2010 Final Rule. 

The 2010 Final Rule did not exempt existing pools and spas and instead required 
them to provide the specified means of entry unless a business can demonstrate that it is 
not “readily achievable” to provide them. For most existing pools and spas, the pool lift 
is the only feasible entry option due the configuration of these elements, their small size, 
and deck space limitations. Neither the 2010 Standards nor the 2010 Final Rule state that 
pool lifts have to be “fixed” or attached to the pool deck, nor do they state that the lifts 
must be out next to the pool or spa at all times when the facilities are open. Accordingly, 
the pool lift industry represented to the public that their portable lifts comply with the 
2010 Final Rule (including the 2010 Standards) and the lodging industry had no reason to 
conclude otherwise. Most of the AH&LA’s members planned to purchase portable 
battery-powered pool lifts that could be brought out upon request and stored when not in 
use. These portable lifts weigh hundreds of pounds, but they are have wheels which 
allow them to be put into position easily and locked into a stationary position during use,' 
These portable lifts meet all of the technical requirements of the 2010 Standards. 

Much to the surprise and dismay of AH&LA's members. DOJ announced on 
January 31, 2012 the following new requirements: 

(1) Businesses must install “fixed" or "built-in” poo! lifts unless the business can 
show that it is not readily achievable to install a fixed lift. 

(2) Instead of being brought out upon request, pool lifts must be next to the pool 
or spa and ready for use at all times when the facility is open. 

(3) A pool lift cannot serve more than one pool or spa even if the two are only a 
few feet away from one another. 

DOJ made these positions clear in a document called “ADA 2010 Revised 
Requirements; Accessible Pools Means of Entry and Exit” (January 31, 2012) (the “Pool 
Lift Requirements Document”), a meeting with AH&LA on February 7, 2012, and two 
letters dated February 21, 2012 and March 9, 2012. DOJ never once mentioned these 
requirements in the rulemaking that resulted in the 2010 Final Rule, the 20 1 0 Final Rule, 
or the 2010 Standards, 

DOJ’ s last-minute adoption of new requirements placed the AH&LA’ s members 
in a very difficult situation. The installation of a fi.xed pool lift at an existing pool deck 
requires an assessment of whether the pool deck can safely anchor a fixed lift, partial 
demolition of the pool deck, an electrical permit, electrical bonding under the National 
Electrical Code, pool deck reconstruction, and installation of the actual lift itself Tn 
short, compliance would be considerably more complicated and expensive than 


' An e.xainple of a portable pool lift can be viewed at Uie following link: 

liilp:/;u\^rt.s rsn~ iitb.co m^ Do si cd rcs ourccs^PALOj i 2.pd r. 
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purchasing a portable lift and immediately putting it into service upon its arrival. The 
new requirements also raised serious concerns among the AH&LA’s members about the 
risk of injury to children who would play with the lift, particularly at unattended pools. 
The AH&LA’ s members were also concerned that individuals with disabilities using the 
lifts may have difficulty using an unfamiliar lift and injure themselves. 

The AH&LA attempted to have a dialogue with DOJ to understand why a fixed 
lift is preferable to a portable lift that also meets the 2010 Standards and to express its 
members’ concerns about the new requirements. It was apparent after these discussions 
that decision makers at DOJ did not know about and had never considered the work 
involved with the installation of a fixed lift before issuing the new requirements. 
Nonetheless, DOJ dismissed AH&LA’s concerns and claimed that the industry’s 
opponunity to comment had long passed, even though these new requirements cannot be 
found anywhere in the rulemaking record. 

After informing the AH&LA in writing on March 9, 2012 that it would not grant 
any extensions to the March 15, 2012 compliance deadline or reconsider the new 
requirements, DOJ announced on March 15, 2012 that it would extend the deadline to 
May 21, 2012, and that it would issue a Notice of Proposed Rulemaking to consider a 
further extension to September 17, 2012 (the “Extension NPRM”). DOJ stated that it 
would not consider any substantive comments about its new pool lift requirements. 

AH&LA submitted comments to the Extension NPRM on April 4, 2012. In its 
submission, AH&LA demonstrated how DOJ had violated the APA when it issued these 
substantive new pool lift requirements without public notice or comment and discussed 
all of the harmful consequences for businesses, state and local governments, and persons 
who utilize pools and spas at public accommodations or state and local facilities, 
AH&LA’ s comments further explained that an extension of the compliance deadline to 
September 17, 2012 would not be adequate because there are not enough pool lifts that 
can be made in this time frame to equip the number of pools and spas in the country that 
need these lifts, AH&LA incorporates its comments to the Extension NPRM (attached as 
Exhibit 1) into this written testimony. 

As set forth in the attached comments, DOJ’s failure to follow the rulemaking 
process for the new requirements has very serious consequences, including the following: 

(1) There has been no analysis about the impact of these new requirements on 
small businesses as required under SBREFA, or a cost^enefit analysis as required under 
Executive Order 12866, 

(2) DOJ did not consider the difficulty and cost associated with installing 
fixed lifts at existing pools and spas and whether they are outweighed by any benefits that 
only a fixed lift can provide. In fact, DOJ has never stated why a fixed lift is more 
desirable than a portable lift. 

(3) DOJ did not considerthe increased risk of injury to children who will play 
on and Jump off the pool lift into the shallow end of the pool. DOJ dismisses these 
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concerns by claiming that that there is no evidence of injury. But the Access Board’s 
pool study does report injuries relating to die use of pool lifts and DOJ should not wait 
until a child is killed or seriously injured before looking into the issue. The AHcK-LA 
iiiduUeU in its commenis a report from a national aquatic safety expert who opined that 
an unattended pool lift left beside the p<H)l raises scrums safety concerns that must he 
studied. 


(4) DOJ did not consider the risk of individuals with disabilities being injured 
while using an unattended lift that they have not used before. 

(5) DOJ did not consider the liability that businesses will face when children 
and other people injure themselves using unattended lifts. 

(6) DOJ did not consider the very real possibility that businesses will close 
their pools and spas in order to avoid being sued for lift injuries or, if they do not install a 
fixed lift, for not having one. 

(7) DOJ did not consider less burdensome alternatives to the new 
requirements that could accomplish the same goals. 

DOT’S violation of the APA will cause substantial hann and there is no indication 
that DOJ will take corrective action. The AH&LA sees only two options for avoiding 
this harm: 

Option 1 : Retract the Pool Lift Requirements Document and replace it with a 
guidance that allows the use of portable lifts that can be brought out upon request and 
shared between two pools or a pool and a spa in the same area. An extension of the 
compliance deadline would be necessary to ensure that enough lifts can be manufactured 
to equip all of the pools and spas that need them. 

Option 2 : DOJ to stays the compliance deadline for all swimming pools and spas 
and goes through a proper rulemaking process for the new requirements so that interested 
parties may have an opportunity to comment on these issues./f>r the very first time. 

DOJ has rebuffed the business community’s requests for DOJ to take self- 
corrective action. Congressional action is now required restore order to the regulation- 
making process and ensure that equal access to pools and spas is provided in a manner 
that talces into account legitimate concerns about safety, cost, and the availability of pools 
and spas to all Americans. 
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T. INTRODUCTION 

The American Hotel & Lodging Association (AH&LA) is the sole national association 
representing all sectors and stakeholders in the lodging industry, including individual hotel 
property members and hotel companies. Many of our members are small businesses that own 
and/or operate only one or a few hotels. 

The AH&LA would like to state at the outset that its members fully support providing 
individuals with disabilities with access to swimming pools and spas at their lodging facilities. 
Our members did not take issue with the 2010 StandM'd’s requirements for pool lifts and instead 
diligently began to move forward with their compliance plans after September 15, 2010. Those 
plans came to an abrupt halt on January 31, 2012 when the U.S. Department of Justice (DOJ) 
issued its guidance on pool lifts, which we believe fundamentally changed the regulatory 
requirements in ways that not only impact our members’ ability to comply but also raise serious 
safety concerns. 

The AH&LA appreciates DOJ’s issuance of a temporary extension of the March 15, 2012 
compliance deadline for swimming pools, spas, and wading pools, as well as its consideration of 
a longer extension to September 17, 2012. As we explain in Section ITl.B below, such an 
extension — and. indeed, a longer extension — is necessary because not enough lifts can be 
manufactured in the next five months to equip the more than 200,000 existing swimming pools 
and spas that must be retrofitted with pool lifts under both Titles T1 and 111 of the Americans with 
Disabilities Act (ADA). However, the proposed extension does not address a much more 
fundamental problem: DOJ’s recently announced new pool lift requirements violate the notice 
and comment procedures of the Administrative Procedures Act (APA). These new requirements, 
as clarified in subsequent communications with the AH&LA. are that (1) pool lifts must be 
“fixed” or “built-in”; (2) pool lifts must be next to the pool or spa and ready for use at all times 
when that facility is open; and (3) a pool lift cannot serve more than one pool or spa. See “ADA 
2010 Revised Requirements; Accessible Pools Means of Entry and Exh” (January 31, 2012) (the 
“Pool Lift Requirements Document"), These are substantive new requirements that were never 
raised for public comment by DOJ at my point in the rulemaking process that led to the Final 
Rule for pools, spas, and wading pools. Seell Fed. Reg. 56,236 (Sept. 15, 2010) (the “Final 
Rule”). These new requirements also do not appear anywhere in the Final Rule. Accordingly, 
neither AH&LA’s members nor other interested parties have ever been given proper notice of, or 
an opportunity to comment on, these new requirements. 

The AH&LA urges DOJ to take one of two actions: 

(1) retract the Pool Lift Requirements Document, replace it with one that allows the use 
of portable lifts that can be brought out upon guest request and shared between two pools or a 
pool and a spa in the same area, and set a new compliance deadline that takes into account both 
the number of lifts that can be manufactured and the number of pools and spas that must be 
equipped; or 

(2) stay the compliance deadline for all swimming pools, spas, and wading pools, and 
issue an NPRM proposing the new requirements so that interested parties may have an 
opportunity to comment on these issues for the very first time. 
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DOJ’s failure to follow the procedures mandated by the APA has serious consequences 
for AH&LA’s members and the public. DOJ has imposed these new requirements without 
consideration of (1) the dangers that a fixed pool lift may pose, especially to children and users 
with disabilities, and the liability that can result from those dangers; (2) the difficulty and 
additional cost associated with the installation of a fixed pool lift as compared to a portable lift; 
(3) the wear and tear on a fixed lift that remains outside at all times during pool hours (or longer, 
depending on how the lift is installed); (4) the negative impact of having a fixed pool lift in place 
on the use of spas and on lifeguarding duties; and (5) whether a fixed pool lift has any 
advantages that would outweigh its numerous disadvantages, including the inability of 
businesses to use one portable lift to serve two pools, or a pool and a spa, at the same location. 

In these challenging economic times, DOJ should be issuing regulations that result in 
equal access for people with disabilities with the least impact on businesses, especially small 
businesses. The new requirements do just the opposite. They unnecessarily (1) increase the risk 
of inj ury to the public — a fact confirmed by a national expert on aquatic safety whom AH&LA 
consulted and whose opinion is attached to this submission; (2) increase compliance costs on all 
businesses with pools and spas; (3) increase the exposure of lodging facilities and other 
businesses to either persontd injury lawsuits (if a fixed lift is installed) or ADA Title in lawsuits 
(if no fixed lift is installed), (4) make most spas less usable by guests; (5) impose additional 
burdens on lifeguards; and (6) likely cause some hotel owners or operators to close their pools 
and spas. 

TT. RULEMAKING HISTORY AND RECORD 

A. The Access Board Rulemaking Process for Swimming Pools and Spas 

Title III of the ADA empowers the U.S. Access Board (the “Access Board") with the 
authority to develop non-binding accessibility guidelines for the new construction and alterations 
of public accommodations and commercial facilities. See 42 U.S.C. § 12134. Only DOJ has the 
authority to issue binding regulations under Title 111 of the ADA. The ADA requires DOJ to 
adopt accessibility standards that are “consistent with” the guidelines issued by the Access 
Board. Jcf. 

The Access Board began its process of developing standards for recreational facilities, 
including swimming pools and spas, in 1993. Aflera 17-year rulemaking process, DOJ issued 
the Final Rule, which included a new set of accessibility standards containing new requirements 
for swimming pools and spas. The requirements were "new” because the prior accessibility 
standards issued in 1991 did not cover swimming pools or spas. 

In July 1994, the Access Board’s Recreational Access Advisory Committee (the 
“RAAC") issued recommendations for accessibility guidelines for recreational facilities and 
outdoor developed areas. Recommendations for Accessibility Guidelines: Recreational 
Facilities and Outdoor Developed Areas (July 1994) (excerpts at Attachment A), The RAAC 
studied a number of accessible swimming pool entry options, including pool lifts. The RAAC 
noted that lifts could be “permanently installed, placed in a deck mounting when needed, or 
rolled into place. ” Id. at 17 (emphasis added). The RAAC noted that many lifts are operated by 
someone other than the user. Id. The RAAC stated that “[f]urther research on these devices may 
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be warranted ” Id. The RAAC also recommended one means of accessible entry for smaller 
pools and two accessible means of entry for larger pools. RAAC did not address whether (1) a 
pool lift must be attached to the pool deck; or (2) a pool lift must be poolside whenever the pool 
is open. 


1. Access Board ANPRM 

On September 21, 1994, the Access Board issued an Advanced Notice of Proposed 
Rulemaking announcing its intent to develop accessibility requirements for recreational facilities, 
including swimming pools. .See 59 Fed. Reg. 48,542 (Sept. 21, 1994) (the "AB ANPRM”). The 
AB ANPRM noted the RAAC’s work as well as a review by the sports facilities subcommittee. 
The AB ANPRM asked for public input concerning the types of accessible means of entry that 
should be required for entry into swimming pools. There was no specific discussion about pool 
lifts in the AB ANPRM. 

2. National Center on Accessibility Report on Swimming Pool 
Accessibility 

In 1995, the Access Board commissioned a study by the National Center on Accessibility 
(the “NCA”) on swimming pool accessibility. The NCA issued its Final Report on Swimming 
Pool Accessibility in September 1996 (the “NCA Pool Study") (excerpts at Attachment B), This 
study appears to be the most comprehensive study that was conducted for the Access Board’s 
development of the rules for swimming pool and spa access. 

The NCA reviewed the scholarly literature concerning the use of pool lifts. The NCA 
noted that one author favored manual lifts, which require assistance, because they would ensure 
that “someone other than a user will be nearby while a person is in the water. You never want to 
place a disabled individual into a pool unchaperoned." he said. Id. at 1 1 (emphasis added). 

The NCA interviewed 205 swimmers with disabilities for the study, The NCA reported 
the following findings based on these interviews: 

■ Three users reported injuries from ihe lifts. Id. at 4 1 . 

■ Seventeen percent (17%) of power lift users could not operate the lift themselves because 
of physical limitations (as opposed to reasons relating to control locations, reach, or pool 
policies). Id. 

■ Twenty-three percent (23%) of lift users reported problems with lifts. The most 
commonly cited problems were difficulties with transfers, lack of control, and safety 
concerns. Id. 

■ Swimmers who used portable lifts that had to be set up had to wait an average of 6. 12 
minutes. The range of limes was 1 to 20 minutes. Id. at 40, 

The NCA interviewed 103 aquatic professionals in connection with the study and then 
reported the following findings: 
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■ Portable or removable lifis were used by eighty-one percent (81%) of respondents. 
Seventy-three (73%) of respondents stated that they did not have the lifts in place at all 
times. The most common reasons given for not having the lifts in place were “[sjafety 
and liability, low demand for its use, interference with pool competition, and limited deck 
space.” !d. at 51, 

■ Aquatic professionals also cited a “number of disadvantages associated with lifts.” These 
disadvantages included: (1) program interference; (2) safety concerns that ranged from 
people exceeding the weight limitations (one respondent stated that the lift shaft had bent 
when used by a person); and (3) the lift being a hazard in the lowered position when no 
one is using the lift. Id. 

The NCA conducted on-site pool testing of pool lifts with users with mobility disabilities. 
The NCA’s report did not indicate whether portable or fixed litte were tested. The NCA did not 
report any differences between fixed versus portable lifts in connection with this user test. Id. at 
67-70, 


At the conclusion of this report, NCA made specific recommendations regarding pool 
lifts, Tt first defined the term “pool lift” as follows: 

Fool lifts are mechanical devices that move a person into or out of the water. Some 
lifts are permanently installed land} others are portable, placed in a deck mounting 
or rolled into place when needed. When provided, pool lifts should meet the 
following specifications: .... 

Id. at 84 (emphasis added). The NCA went on to specify eleven (1 1) requirements for pool lifts. 
Not a single one of these eleven (1 1) requirements includes a requirement that the pool lift be 
“fixed,” attached to the deck, or permanent. Id. at 84-86. In addition, none of the eleven (11) 
requirements includes the need to leave the pool lift out next to the pool or spa, ready for use, at 
all times when the facility is open. 

As funher evidence that the NCA contemplated the use of portable lifts that would only 
be brought out upon request, the NCA said that further research was needed on what a 
“reasonable time” to put in place portable or removable devices would be, given that the reported 
wait by respondents was anywhere from 1 to 20 minutes, for an average of 6. 12 minutes. Id. at 
95, 40, We are not aware of any further research that was conducted, 

3. Access Board Swimming Pool Accessibility Report 

Tn September 1 996, the Access Board adopted the NCA Pool Study as its own. See 
“Swimming Pool Accessibility — Executive Summary” (the “Access Board Swimming Pool 
Report”) (excerpts at Attachment C). The Access Board adopted the NCA 's defimtion of the 
term "pool lift ” lo include "portable lifts that are "placed in a deck mounting or roUed into 
place when needed. " See Attachment C, Appx. A at 1 (emphasis added). 
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4. Access Board NPRM 

On July 9, 1999, the Access Board issued a Notice of Proposed Rulemaking regarding 
accessible entries into pools and spas that addressed both the number of accessible entries 
required and the specific requirements for each type of entry, including pool lifts. See 64 Fed. 
Reg. 37,328 (July 19, 1999) (the “AB NPRM”). The AB NPRM: 

■ cites theNCA Report and adopts the eleven (11) requirements for pool 
lifts. None of these eleven (11) requirements mentions a need for the pool 
lift to be '"fixed” or attached to die pool deck; 

■ does not state that pool lifts must be out at all times when a pool or spa is 
open; 

■ does not define the term “pool lift” and makes no attempt to change the 
Access Board’s prior definition of the term “pool lift” to include portable 
lifts that can be “rolled into place when needed”; 

■ does not mention, let alone make a distinction, between a permanent or 
fixed lift versus a portable lift; 

■ does not address any of the safety concerns or specific injuries cited in the 
NCA Pool Study. 

5. 2002 Access Board Final Rule 

On September 3 , 2002 , the Access Board issued its Final Rule for the ADA Accessibility 
Guidelines for Buildings and Facilities: Recreation Facilities. 67 Fed. Reg. 56,352 (Sept. 3 , 
2002 ) (the “AB Final Rule”). The AB Final Rule: 

■ adopts the eleven (1 1 ) requirements for poo! lifts stated in the NPRM. 
None of these eleven (11) requirements includes a need for swimming 
pool lift to be “fixed” to the pool deck; 

■ does not state that pool lifts must be out at all times when the pool is open; 

■ does not define the term “pool lift,” and again makes no attempt to change 
the Access Board’s prior definition of the term “pool lift” to include 
“portable” lifts; 

■ does not make any distinction between a permanent or fixed lift versus a 
portable lift; 

■ “recognizes that inappropriate use of pool lifts may result in accident or 
injury,” but then inaccurately states that “the Board is not aware of any 
incidents of injury or accidents involving pool lifts.” AB Final Rule at 
56,379. In fact, the Access Board’s own NCA Pool Study identified three 
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people who reported three injuries relating to pool lifts from a 200 person 
sample of pool lift users; and 

■ notes that “manufacturers are also incorporating features which are 
intended to discourage inappropriate use, such as fold-up seats and 
covers.” Id. at 56,379. This statement suggesting the acceptability of pool 
lift covers makes clear that the Access Board did not expect pool lifts to be 
ready for use at all times when the pool is open. 

6. 2004 Access Board Final Rule for ADA Accessibility Guidelines for 

Buildings and Facilities 

On July 23, 2004, the Access Board issued a comprehensive Final Rule containing all of 
its new ADA guidelines for buildings and facilities and incorporating within these guidelines the 
pool lift guidelines previously issued in 2002. See 69 Fed. Reg. 44,084 (July 23. 2004) (the 
“2004 ADAAG”). The pool lift guidelines were identical to those issued in 2002 and no 
additional issues were addressed in this notice. 

B. DOJ Rulemaking 

1. DOJANPRM 

On September 30, 2004, DOJ issued an Advanced Notice of Proposed Rulemaking to 
begin the process of adopting the Access Board’s 2004 ADAAG as its own regulations. See 69 
Fed, Reg, 58,768 (Sept. 30. 2004) (the "DOJ ANPRM”). Although DOJ asked a question about 
whether it should reduce the number of required accessible entries at swimming pools 

{id. at 58,772), the DO.I ANPRM comained no discussion aboui (1) specific pool lift 
requiremenls: (2) any requiremeni /ha/ i>ool lifis be permanent, fixed, or portable, or that they be 
left out at all time.<; -when the pool is open; or (3) any .^fcty consideratiom relating to the use of 
pool lifts. AH&LA submitted comments on a number of issues in the ANPRM, but did not 
address the disadvantages of fixed pool lifts that must remain next to the pool or spa whenever 
that facility is open because the ANPRM did not propose or require fixed lifts. 

2. DOJ NPRM 

On June 1 7, 2008, DOJ issued a Notice of Proposed Rulemaking to adopt the 2004 
ADAAG. 73 Fed, Reg. 34,534 (June 17, 2008) (the “DOJ NPRM”). Again, the DOJ 
NPRM contained no discussion about (1) pool lift technical requirements, (2) whether pool lifts 
should be pemianent, fixed, or portable; or (3) whether they should be left out at all times when 
the pool or spa is open. DOJ did not provide a definition of the term "pool lift” in the DOJ 
NPRM. There was no discussion about why a fixed lift should be required instead of portable 
lift, nor any evaluation of the cost and difficulty of installing a fixed lift versus a portable lift. 
DOJ also did not discuss any safety concerns posed by pool lifts, such as the injuries mentioned 
in the Access Board’s NCA Pool Study. 

DOJ also did not state in the DOJ NPRM that, for barrier removal in existing facilities, a 
“fixed” lift would be required. There was no discussion about the difficulty and expense 
associated with the installation of a fixed Wfi at an existing pool, including the process of 
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obtaining the necessary state or local permits, Ae demolition of existing concrete, electrical 
bonding requirements, and reconstruction of a portion of die pool deck. 

To the contrary, the DOJ NPRM proposed that existing pools with less than 300 If of wall 
would not have to have an accessible entry at all, and that those with 300 If or more of wall 
would only be required to have one accessible means of entry. Id. at 34,536. DOJ sought 
comments from the public about whether to adopt this reduced scoping for existing swimming 
pools. 


The DOJ NPRM did not reference any studies of pool lifts conducted or commissioned 
by DOJ. 


3. AH&LA Comments on DOJ NPRM 

AH&LA submitted comments to the DOJ NPRM. AH&LA supported the exemption for 
small existing pools and reduced scoping for larger pools. AH&LA also urged DOJ not to 
require existing spas to be retrofitted with an accessible means of entry because the only viable 
option for an accessible entry for existing small spas would be a lift which would be difficult to 
install and intrusive given the minimal amount of deck space around a typical hotel spa. 

AH&LA noted that some places of lodging may decide to close their spas if requirements were 
imposed, and that this is a cost that must be taken into account. 

The AH&LA did not comment on the use of fixed versus portable lifts or whether lifts 
must be next to the pool or spa at all times because there was no indication in the record that 
these requirements were under consideration. To the contrary, the Access Board in its study had 
defined pool lifts to include “portable” lifts that could be “rolled into place” (see discussion at 
Section IT. A. 2. 3), and DOJ never stated anything to the contrary in its ANPRM or NPRM, 
AH&LA was not the only interested party that held this view. All of the other key stakeholders, 
including the pool industry, the timeshare resort industry, and the Asian American Hotel 
Owners’ Association have stated that they had the same understanding as AH&LA. 

4. DOJ Final Rule 

On September 15, 2010, DOJ issued the Final Rule adopting the 2004 ADA AG and other 
rules relating to the operations of public accommodations. See 75 Fed. Reg. 56,236 (Sept. 15, 
2010) (the “Final Rule”). DOJ adopted the requirements of the Access Board’s 2004 ADAAG as 
the 2010 Standards. Not all elements covered by the 2010 Standards are fixed or built-in. The 
2010 Standards set requirements for washers and dryers (Section 611), ranges (Section 
804.6.4), and vending machines (Section 228). These elements are rarely if ever “fixed” or 
attached to a building, Tn fact, the 2010 Standards explicitly call out elements that must be 
“fixed .” For example, Section 702.1 states, “Fire alarm systems shall have permanently 
installed audible and visible alarms.” Section 704.4 states, “TTYs required at a public pay 
telephone shall be permanenily affixed within, or adjacent to, the telephone enclosure." 

Section 232.22 requires “permanently installed” telephones in holding and housing cells for 
inmates. Fixed seating is discussed in Section 35.151(g)(3), 36.406(f)(3), 206.2.4, Exception 2, 
221.2, 221.5. Fixed galdQway stations are specifically noted as a requirement in Section 218.2. 
I'ixed shower heads are discussed at Section 607.6 and 608.6 - differentiating “fixed” from 
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hand-held or “movable” but noting that they must deliver “substantially equivalent” water 
pressure. Back support for benches must be ''affixed to the wall.” See 2010 Standards 903.4. 

Tn stark contrast, nowhere in the Final Rule, including the 2010 Standards, did DOJ state 
that pool lifts had to be “fixed,” affixed, or permanently installed. 

The Final Rule and accompanying commentary contain no discussion about (1) technical 
pool lift requirements; (2) whether pool lifts must be pennanent, fixed, or portable; or (3) 
whether pool lifts must be left out at all times when die pool is open. DOJ also did not discuss 
any safety concerns posed by a fixed lift that is left in place at all times, or the injuries that were 
cited in the Access Board’ s NC A Pool Study. 

DOJ did not state in the DOJ Final Rule that, for barrier removal in existing facilities, a 
“fixed” lift would be required. DOJ did not discuss the difficulty and expense associated with 
the installation of a fixed lift at an existing pool, including obtaining the necessary state or local 
permits, demolition of existing concrete, electrical bonding requirements, and the reconstruction 
of a portion of the pool deck. 

DOJ decided not to adopt its proposed exemption for small existing pools or reduced 
scoping for larger existing pools after receiving substantial opposition from the disability 
community. Likewise, DOJ did not exempt existing spas as suggested by the AH&LA, DOJ’s 
primary reason for taking this position was the disability community’s stated desire to use pools 
for therapeutic benefits. DOJ stated that the impact on businesses would be mitigated by the fact 
that they would only have to comply with the requirements if it was readily achievable to do so 
and that this defense would provide sufficient flexibility to address the concerns of small 
businesses. Unfortunately, DOJ failed to provide a clear understanding of what “readily 
achievable” means, which has resulted in the current situation where hotel owners are left 
without guidance as to whether and how they must comply with the new 2010 Standards for 
pools and spas. 


5. January 31 Pool Lift Requirements Document 

On January 31, 2012, DOJ issued the Pool Lift Requirements Document announcing the 
following requirements (collectively, the “New Requirements”): 

• All pool lifts must be “fixed,” not portable, even when installed for the 
purpose of barrier removal in existing swimming pools. Portable lifts are 
only allowed if installing a fixed lift in an existing facility is not readily 
achievable (the “Fixed Lift Requirement”). 

• Pool lifts must be at poolside and fully operational during all open pool 
hours (the “Poolside Requirement”). 
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• Each pool must have its own accessible entry. Sharing of accessible 
equipment (/.t*., pool lifts) between pools is not permitted (the “No 
Sharing Rule”).' 

6. February 8, 2012 AU&LA Meeting with DOJ 

Concerned by the Pool Lift Requirements Document, AH&LA requested a meeting with 
DOJ representatives from the Civil Rights Division (the “CRT”). At a meeting on February 8, 
2012, CRT representatives stated that a “fixed” lift is one that is attached to the pool deck so that 
if the deck were turned upside down, the lift would not tall off the deck. CRT representatives 
also stated that pool lifts could not be shared between swimming pools and spas located in public 
accommodations such as lodging facilities. CRT representatives dismissed AH&LA’ s concern 
that a fixed lift at an unattended pool could pose a danger to children who could use it as a diving 
platform at the shallow end of the pool, claiming that the concerns were nothing more than 
unsubstantiated speculation. 

7. February 21, 2012 DOJ Letter to AH&LA 

DOJ followed up on the February 8, 2012 meeting with the AH&LA with a letter in 
which it reiterated its position concerning its new requirement for "built-in or ‘fixed’ pool lift[s]” 
at existing pools which can only be avoided upon a showing that the fixed lift is not “readily 
achievable ” (A copy of that letter is attached hereto as Attachment D.) The letter states: 

The 2010 Standards apply to “fixed” or built-in elements. A 
“fixed” element is one that is attached to a covered building or facility. 

Therefore, for an existing pool with less than 300 linear feet of pool wall, 
for example, removing barriers will involve providing one accessible 
means of entry, meaning a built-in or “fixed” pool lift or a sloped entry 
that complies with the 2010 Standards to the extent that it is readily 
achievable to do so (larger pools with 300 or more linear feet of pool wall 
are required to have two accessible means of entry, with at least one being 
a pool lift or sloped entry), Tf, in our example, an entity chooses to use a 
lift complying with the 2010 Standards that is removable or otherwise 
designated as “portable,” it may do so, so long as while the lift is provided 
at the pool, it is affixed in some manner to the pool deck or apron, 

Tf installation of a fixed lift or sloped entry is not readily 
achievable, then a public accommodation may consider alternatives such 
as use of a portable pool lift that is not affixed to the pool facility but 
incorporates features that in all other respects comply with the 2010 
Standards, or the public accommodation may consider other readily 


^ The Pool Lift Requirements Document only stated this requirement in discussing the 
obligations of state and local entities covered under Title IT of the ADA. DOJ stated that it 
intends to apply this principal to existing public accommodations facilities in a meeting with 
AH&LA on February 8, 2012. 
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achievable accessible means of entry, such as a transfer wall or pool 
stairs. . . . 

Id. at 3 ,^ 

With regard to the “readily achievable” standard, DOJ reiterated that “the determination 
as to whether the removal of a specific barrier is readily achievable must be made on a case-by- 
case basis after a thorough consideration of the factors established in the statute. The decision 
should be made by each public accommodation in consultafion with its own legal advisors and 
others^ Id. at 4 (emphasis added). DOJ also stated that the analysis “may vary from business to 
business and sometimes from one year to the next for the same business." Id. at 5. 

With regard to AH&LA’s concern about the risk ofinjury associated with the use and 
misuse of unattended fixed pool lifts that are poolside at all times when the pool is open, DOJ 
insisted that “speculation or unsubstantiated generalizations about safety concerns or risk cannot 
form the basis for a legitimate safety requireraenf ’ that would render the use of a fixed lift not 
readily achievable. Id. at 4. DOJ refused to acknowledge the fact that the Access Board’s NCA 
Pool Study actually found evidence of pool lift injuries and instead cited to the Access Board’s 
erroneous conclusion that it was not aware of “any incidents ofinjury or accidents involving 
pool lifts,” Id. at 5, 


8. February 28, 2012 Letter to DOJ from AH&LA 

On February 28, 2012, the AH&LA appealed to Attorney General Eric Holder and 
Assistant Attorney General Tom Perez to request that they rescind the New Requirements, issue 
a stay of the swimming pool and spa requirements, and engage in a lawful notice and comment 
rulemaking process that would allow it and other interested parties to provide their input on the 
New Requirements. See Letter from AH&LA to Attorney General Holder dated Feb. 28, 2012 
(Attachment E), The letter explained in detail how DOJ had violated the APA’s procedural 
requirements in imposing the New Requirements, and how they were, even based on the limited 
record, arbitrary and capricious. 

9. March 9, 2012 Letter to AH&LA from DOJ 

On March 9, 2012, Assistant Attorney General Thomas Perez rejected the AH&LA’s 
request, citing again to the Access Board’s erroneous statement that it was not aware of “any 
incidents ofinjury or accidents involving pool lifts. See Attachment F at 2. 


^ Of note, sloped entry is not achievable in most hotels pools, which generally lack sufficient 
length to accomplish the permissible slope for die pool depth. DOJ has not researched nor 
considered this matter. 
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TIT. DISCUSSION 

A. The New Requirements Violate the APA and Must Either Be Rescinded or 
Proposed in an NPRM. 

1. The New Requirements Were Not Issued in Accordance with the 
APA. 

The APA requires federal agencies to provide the public with notice of proposed 
substantive legal requirements and an opportunity to comment. See 5 U.S.C, § 704. This 
bedrock principle of rulemaldng ensures that the agency in question makes an informed decision 
after considering all of the issued raised and information provided by interested parties. The 
D C. Circuit has consistently held that “an agency may not escape the notice and comment 
requirements by labeling a major substantive legal addition to a rule a mere legal interpretation. 
[A court] must still look to whether an interpretation itself carries the force and effect of law, or 
rather whether it spells out a duty fairly encompassed within the regulation that the interpretation 
purports to construe,” Appalachian Power Co. v. EPA, 208 F,3d 1015, 1022-24 (D.C, Cir, 2000) 
(invalidating EPA guidance that changed and expanded the monitoring obligations of regulated 
entities without following notice and comment procedures), see also Natural Res. Def Council v. 
EPA. 643 F,3d 311 (D C, Cir. 2011) (invalidating a guidance issued by EPA interpreting a 
section of the Clean Air Act because the agency did not go through the notice and comment 
process). 

The Fixed Lift, Poolside, and No Sharing Requirements do not spell out any duty fairly 
encompassed in the Final Rule. These New Requirements cannot be found anywhere in the Final 
Rule or the rulemaking record that produced it. The three sections of the Final Rule that address 
swimming pool entries are 28 C F.R. § 36.304(d)(2Xiii)(J) and Sections 242 and 1009 of the 
2010 Standards, These provisions purport to set forth all of the requirements for swimming pool 
and spa entries. Not a single one of these requirements says that a pool lift must be “fixed” or 
attached to the pool deck, that h must be next to the pool or spa at all times during facility hours, 
or that it cannot be shared between two pools or a pool and a spa at the same location. 

Indeed, the rulemaking process discussed in Section II.A above plainly contradicts DOJ’s 
new position that lifts must be “fixed” and next to the pool or spa at all times during facility 
hours. 


The Access Board's NCA Pool Study concluded that 81% of the aquatic professionals 
surveyed used portable or removable pool lifts at their facilities and that 73% of them only 
brought lifts out upon request. Attachment B at 51. After conducting this study, the Access 
Board made recommendations for pool lift requirements in which it defined the term “pool lift” 
as including “portable lifts that are placed in a deck momUing or rolled into place when 
needed. ” See Attachment C, Appx. A. at 1. 

By adopting a definition of the term “pool lift” that included “portable” pool lifts that 
could be “rolled into place when needed,” the Access Board plainly intended that pool lifts 
would not have to be poolside and ready for use at all times. This view was consistent with its 
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Statement in the AB Final Rule that lift covers could be used prevent the misuse of pool lifts. See 
AB Final Rule at 56,379. 

At no time during the entire rulemaking process that concluded with the Final Rule did 
DOJ ever disturb the Access’ Board’s definition of pool lift, which included “portable lifts.” The 
Final Rule contains no definition of the term pool lift, nor does it call into question the Access 
Board’s definition of the term “pool lift.” The first time DOJ indicated a change in its 
understanding of the tenn “pool lift” was in the January 31, 2012 Pool Lift Requirements 
Document, which came out six weeks before the March 15, 2012 compliance deadline. 

Since the issuance of the Pool Lift Requirements Document, DOJ has taken the position 
that AH&LA and all of other affected parlies were on notice of the New Requirements during the 
rulemaking process because all elements in the 2010 Standards are supposed to be “fixed.” This 
position contradicts the plain language of the 2010 Standards. The 2010 Standards set 
requirements for elements that are not fixed, such as washers and dryers (Section 611), ranges 
(Section 804.6.4), and vending machines (Section 228). Moreover, when the Department wanted 
to make equipment or other elements to be appliances fixed in the 2010 Standards, it said so 
explicitly. For example. Section 702.1 states: “Fire alarm systems shall have^wwa//<?/7/(v' 
installed audible and visible alarms.” Section 704.4 states: “TTYs required at a public pay 
telephone shall be permanently affixed within, or adjacent to, the telephone enclosure." 

Section 232.2.2 requires “permanently installed” telephones in holding and housing cells for 
inmates. Fixed seating is discussed in Section 35. 151(g)(3), 36.406(1X3), 206.2.4, Exception 2, 
221.2, 221.5. Fixed stations are specifically noted as a requirement in Section 218,2, 
Fixed shower heads are discussed at Section 607,6 and 608.6— difterentiating “fixed” from 
hand-held or “movable” but noting that they must deliver “substantially equivalent” water 
pressure. Back support for benches must be to the wall.” 2010 Standards 903.4, In 

contrast, DOJ did not say that pool lifts would ha\-e to he 'fixed. ” 

Thus, the only definition of the term "pool lift ” in the entire rulemaking history included 
"portable ” lifts, and nothing in the 2010 Standards or Final Rule changed this fact. Tn fact, the 
language of the 2010 Standards supports the interpretation that pool lifts need not be fixed, as the 
2010 Standards do not use the term “fixed” anywhere with respect to pool lifts. There is no basis 
for the assertion that pool owners and operators were on notice of the Fixed Lift and Poolside 
Requirements and are trying to re-litigate the issues. AH&LA’s members merely request the 
opportunity to exercise their legal right to comment for the first time on proposed legal 
requirements before they become law. 

2. The New Requirements Raise Serious Safety Concerns That Require 
Further Study by DOJ and Interested Parties. 

As DOJ is well-aware, the lodging industry has collectively spent tens of millions of 
dollars to comply with numerous new requirements imposed by the 2010 Regulations without 
complaint. However, AH&LA‘s members cannot stand by and quietly accept new 
requirements — issued without the required public notice and comment — that may jeopardize the 
safety of their guests and their businesses. There is simply too much at stake. 
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DOJ insists that there is no need to consider whedier the New Requirements raise safety 
concerns because there is no evidence of injuries related to pool lifts. DOJ’s position blindly 
ignores the evidence that is already in the rule-making record as well as commonly known facts 
about pool safety. There are more than sufficient facts to establish DOJ ' s obligation to consider 
the safety implications of the New Requirements and to allow the public to provide input. 

Indeed, attached to this submission is a statement from a national aquatic safety expert 
expressing his opinion that the conditions presented by having a fixed pool lift out by the pool or 
spa at all times when it is open — particulariy at unattended aquatic facilities — raise serious safety 
concerns that warrant further study. See Report from Oostman Aquatic Safety Consulting Inc. 
dated April 2, 2012 (Attachment G). 

The undisputed facts in the record and in the public domain that raise safety concerns 
about the use of fixed pool lifts that must always be ne.xt to the pool and spa are as follows: 

• The Access Board’s MCA Pool Study reported that three people with disabilities 
out of the 200 who were interviewed had been injured while using a pool lift, See 
NCA Pool Study (Attachment B) at 41, 

• The Access Board’s NCA Pool Study reported that 17% of respondents could not 
use pool lifts by themselves due to their physical limitations, and 23% of lift users 
reported problems using lifts. U. The obvious concern that flows from this fact 
is that individuals with disabilities may attempt to use a pool lift by the pool only 
to find out when it is too late that they cannot operate it. Having a trained 
employee promptly bring out a portable lift upon request ensures that the guest 
will receive personalized instruction on independently using the lift. If a pool lift 
is left out to be used at all times, hotel employees will not know that the lift is 
being used or if a guest may need assistance. 

• The Access Board’s NCA Pool Study also reported that a number of aquatic 
professionals interviewed expressed safety concerns that ranged from people 
exceeding the weight limitations (one respondent stated that the lift shaft had bent 
when used by a person) and the lift being a hazard in the lowered position when 
no one is using the lift. Mat 51, 

• The 2010 Standards Advisory regarding the use of lifts at playgrounds also makes 
clear that there are risks associated witii the use of unattended lifts at playgrounds. 
The Standards state that “[bjecause lifts must be independently operable, 
operalors .should carefully consider the appropriateness of their use in 
unsupervised .sellings'' 2010 Standards 240.2.1 (Advisory). The same concern 
would certainly apply to the use of pool lifts in unattended settings. 

• According to one study published in the American Journal of Pediatrics in 2008, 

1 1 1,341 children were injured in diving-related accidents at swimming pools from 
1 990 to 2006. Pool lifts are similar to diving boards in that they provide an 
elevated platform from which to dive into the pool. The fact that pool lifts must 
be placed at the shallow end of the pool or at shallow spas makes them potentially 
even more dangerous. 
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In response to DOJ’ s refusal to acknowledge that a rule that could increase the risk of 
catastrophic injury or death merits careful study, AH&LA asked national aquatic safety expert 
Michael Oostman to give his opinion on whether fixed pool lifts positioned next to the pools and 
spas during pool hours raise safety concerns, particularly at unattended pools. Mr. Oostman has 
served as a forensics and consulting expert in more than a hundred aquatic accident cases and has 
personally investigated over 600 swimming pool accidents. As indicated in his curriculum vitae 
(Attachment G), he specializes in accident analysis and reconstruction and consequently 
understands the human factors and products that cause swimming pool injuries. He has also 
trained thousands of lifeguards and conducted over 800 inspections of swimming pools, water 
parks, and other water recreational areas for compliance with safety standards. 

Based on his extensive experience, Mr. Oostman believes that a fixed pool lift that is left 
next to the pool or spa at all times when the facilities are open raises serious safety concerns. His 
report states the following safety concerns that require further study; 

1 . Children and adolescents may jump or dive off the pool lift seat into shallow 
water. 

2. Swimmers may become trapped under the seat when the seat is in the water. 

3. If a fixed pool lift fails during use, there will be no one to assist the lift user 
because no one will know that the lift is being used. If the lift has to be brought out upon 
request, facility employees will know what the lift is being used. 

4. Lifts are not manufactured to endure environmental conditions which will have a 
greater adverse impact if the lifts must be kept out next to the pool and spa even when not 
in use, 

Mr, Oostman also points out that, even though he has seen more than 2,000 swimming 
pools in his professional career, he has rarely ever seen a fixed pool lift that is left out at 
poolside. His observation is entirely consistent with the Access Board’s NCA Pool Study which 
reports that portable or removable lifts were used by 8 1% of the aquatic professionals 
interviewed and that seventy-three percent stated that they did not have the lifts in place at all 
times because of safety and liability concerns. See NCA Pool Study (Attachment B) at 5 1 . The 
fact that pool lifts have historically not been fixed or left out at poolside at all times underscores 
the fallacy of DOJ’ s position that there is no danger because there are no incidents of injury. 
There are few incidents of injury because the conditions DOJ now has mandated for the first 
time — fixed pools lifts placed poolside or spa-side when a facility is open, including unattended 
facilities — have rarely existed. 

The AH&LA urges DOJ to take seriously the safety concerns posed by the New 
Requirements, to obtain expert input and conduct safety studies under the conditions presented 
by the New Requirements, and to hear the wisdom of the commenting public on this important 
public safety issue. With appropriate notice, AH&LA and others will have the time necessary to 
obtain further input from other safety experts and child behavioral experts about whether fixed 
pool lifts will be misused by children if left out next to the pool. The potential catastrophic 
consequences of not studying the safety concerns are simply too great to ignore. 
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3. Some Lodging Owiiers/Operators Are Considering Closing Their 
Pools and/or Spas Because of Increased Liability. 

AH&LA’s members are extremely concerned about the liability that they would face if 
their guests are injured while using or misusing a fixed pool lift that they are required by DOT to 
leave out at unattended pools and spas. These fears are not based on speculation. Some of our 
members’ insurers have expressed concerns about the new fixed lift requirement, if injuries do 
occur, our members will have to divert their valuable time, attention, and resources to defending 
lawsuits. Even if such claims might be covered by insurance, premiums would likely increase 
after such claims are made. Injuries at a hotel will also harm a hotel’s reputation and devalue its 
goodwill. These exposures will disproportionately impact small businesses that do not have the 
same resources as larger organizations and which will accordingly be less capable of absorbing 
these losses. 

A number of our members have stated that if they must install a fixed pool lift, they may 
close their pools and/or spas because they are between the proverbial rock and a hard place. If 
they install fixed lifts, their risk of being sued for pool lift injuries will increase. If they do not 
install a fixed lift, DOJ or private plaintiffs will sue them for not having one. 

The closure of pools and spas would undermine, not further, the ADA’s goal of providing 
access to swimming pools and spas. 

4. DOJ Has Never Considered the DilTlcully and Additional Cost 
Associated with installing a Fixed Lift in Existing Facilities. 

DOJ has apparently never considered the amount of work that is required to install a 
fixed pool lift as compared to the purchase of a portable lift that can be placed into service 
promptly upon arrival with minimal to no construction work. This fact became evident in the 
AH&LA’s February 8, 2012 meeting, in which DOJ representatives displayed no awareness of 
the National Electrical Code's requirement that fixed pool lifts be connected to the pool's 
equi potential bonding grid or wire to reduce the risk of electric shock. This astonishing 
revelation underscores the need for a notice and comment process for the New Requirements. 

The NEC makes clear that any metallic component that is within 5 ft. of the water must be 
connected to a pool’s equipotential bonding grid which lies encased in concrete beneath the 
surface of the pool deck. See Attachment H. Thus, installing a fixed pool lift requires obtaining 
the necessary state or local permits and demolishing part of the deck in order to malce this 
connection. 

The following chart, based on input from AH&LA’s members that have developed action 
plans to install fixed lifts at their hotels, sets fortii the additional work and expense associated 
with the purchase and installation of a fixed pool lift: 
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PORTABLE LIFT 

FIXED LIFT 

PROCESS 

1 . Identify pools and spas 
requiring lifts. 

2. Review existing conditions 
to detennine if portable lift 
is readily achievable. 

3. Identify compliant lift for 
purchase and negotiate 
pricing. 

4. Order lifts. 

5. Be^n using lift 
immediately upon arrival. 

1. Identify pools and spas requiring lifts. 

2. Review existing conditions to make a 
preliminary determination if fixed lift is 
readily achievable. 

3. Identify compliant lift for purchase and 
negotiate pricing. 

4. Identify contractors for site condition 
surveys and installation work. 

5. Dispatch contractors to evaluate existing 
conditions. 

6. Determine permitting requirements. 

7. Develop signed and sealed engineered 
drawings for permitting based on 
jurisdictional requirements. 

8. Order lifts. 

9. Conduct demolition of pool deck: 

Locate existing rebar or bonding wire 
under deck, saw-cut deck, dig footing, 
install new rebar for electrical bonding. 

A 3-4ft sq. area will have to be 
demolished using a jack hammer. 

10. Inspections. 

1 1. Pour and finish concrete. 

12. Allow 1 week for concrete to cure. 

13. Assemble and install lifts. 

14. After 1 month, apply deck finish coat 
over the new concrete and blend into 
deck. 

COST 

$5,800-$6,300 

$7,500-$9,000 


16 


1 42S9956v.:^ 


Page 25 of 146 




54 


The chart above makes clear that the process for installing a fixed lift is considerably 
more complicated than the purchase of a portable lift tiiat can be placed into service immediately 
upon arrival. The fixed lifts are also more expensive because they must be installed by licensed 
contractors who must obtain permits. Plans must be drawn for permits in some jurisdictions. In 
addition, because they are fixed, they cannot be shared between two pools or a pool and a spa in 
the same area. This means that there must be a lift for every pool and every spa (or spa cluster), 
which doubles the cost of compliance. Again, diese higher costs will have a disproportionate and 
detrimental impact on small business owners. 

DOJ has stated in various documents that the New Requirements will not adversely 
impact small businesses because the businesses that cannot afford to purchase fixed lifts can 
claim that it is not "readily achievable” for them to make this purchase. However, DOJ’s 
inability to give any examples of scenarios that would justify a not “readily achievable" 
determination and its articulation of the multi-factor test that it says should be applied by an 
attorney e.xposes the reality that no small business can make such a determination with any 
confidence. Many AH&LA*s members — ranging from single hotel operators to large hotel 
companies managing hundreds of hotels — have in fact infonned the AH&LA that they cannot 
make this determination without legal assistance. In any event, a legal opinion would not 
prevent lawsuits from being filed. The New Requirements provide a basis for plaintift's to file 
lawsuits if there is no “fixed” lift next to the pool or spa when those facilities are open, and hotel 
owners and operators would have to spend tens of thousands of dollars to defend such suits even 
if their position had merit. All of these issues could be avoided if public accommodations could 
use portable lifts that are brought out upon request. 

5. The New Requirements Will Have Other Negative Consequences. 

Fixed pool lifts that must be next to pools and spas at all times when the facilities are 
open will likely remain out when the pool is closed because they are difficult to move. Thus, 
they are more likely to be vandalized at outdoor pools. This situation, in turn, will result in less 
access for individuals with disabilities if the lifts are out of service for repair, Tn addition, in 
damp and extremely hot locations, fixed pool lifts will experience greater wear and tear, 
including corrosion, that will shorten the life of the lift. The requirement that pool lifts must be 
available for use when the pool is open also precludes the use of covers over lifts. A pool lift 
seat that has been baking in the hot Arizona sun all day may also cause serious bums, 
particularly if the user has no sensation in the lower body. 

A fixed pool lift permanently stationed at a typical small hotel or motel spa will consume 
a significant portion of the pool deck and reduce the space for people to sit around and in the spa 
because most people will not want to sit next to or under a large piece of equipment. This 
situation can be easily avoided by allowing a facility to provide a portable lift upon request. 

Aquatic expert Michal Oostman, as well as the World Waterpark Association, have both 
noted that having fixed pool lifts next to the pool will also change and compromise the nature of 
lifeguarding duties because lifeguards’ duties do not normally involve the monitoring of this 
equipment. See Attachment G at 6. They are trmned to scan the pool within a set number of 
seconds and to respond to potential drowning incidents. Id. 
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The New Requirements may have many more adverse impacts, but without the benefit of 
a notice and comment rulemaking process, the full extent of their impact cannot be known. 

6. DOJ Has Never Considered Whether a Fixed Lift that Must Be 

Poolside Provides Greater Access for Individuals with Disabilities 
than a Portable Lift 

Conspicuously absent from the Final Rule and the rulemaking that led up to it is any 
discussion by DOJ as to why a “fixed” lift that is poolside at all times provides greater or better 
access than a portable lift complying with the 2010 Standards that is promptly brought out upon 
request. Even after issuing the Pool Lift Requirements Document, DOJ has not articulated a 
single reason for why “fixed” lifts are necessary, or what advantages they hold over a portable 
lift that can be wheeled out and locked into position promptly upon guest request. The courts 
have made clear that agencies must provide an explanation for the choices they made in 
developing a regulation. See Motor Vehicles Mfs. Ass'n v. State harm Mut. Auto his. Co.. 463 
U.S. 29, 49 (1983). There is no such explanation here because DOJ issued these requirements 
outside of the regulatory process. 

Based on the current record, there is no basis for DOJ to conclude that fixed lifts left out 
next to the pool or spa when the facilities are open provide greater accessibility or independence 
for individuals with disabilities. Any such basis asserted going forward must be carefully 
measured against the safety concerns and other disadvantages discussed above. Indeed, the 
Access Board’s NCA Pool Study found that individuals with disabilities reported having to wait 
only an average of 6. 1 minutes for the pool lift to be brought out. See Attachment B at 40. That 
is hardly a long or unreasonable wait, but DOJ could prescribe a specific amount to time within 
which a portable lift can be brought out for a guest with a disability. Moreover, lodging facilities 
could ask all guests upon check-in if they need the pool lift during their stay, and, if they do, a 
lift would be set up for the duration of the guest’s stay. Such an approach would relieve guests 
of the burden of having to request a lift. 

B. An Extension of the Compliance Deadline for Swimming Pools, Spas, and 
Wading Pool to September 17, 2012 Does Not Provide Enough Time for All 
Covered Facilities To Install Fixed Pool Lifts. 

While the AH&LA supports an extension of the compliance deadline, the proposed 
extension to September 17, 2012 is too short. According to the Association of Pool and Spa 
Professionals (APSP), there are 85,284 swimming pools at lodging facilities, 55,31 1 community 
pools, and 26,883 pools run by parks and recreation departments in the United States. This data 
comes from the industry’s leading research firm, PK Data, which conducts a commercial pool 
census based on records in state health departments. This data shows that there are at least 

188.000 swimming pools that are covered by Titles 11 and 111 of the ADA and must be equipped 
with at least one or more pool lifts depending on their size. This number does not include the 
number of spas that must be outfitted with lifts as well. The APSC estimates that a third of the 
number of hotels with pools also have a spa (/.^., 28,333), which means that there are more than 

200.000 pools and spas that must be outfitted with pool lifts. 
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Although the manufacturing capacity of specific pool lift manufacturers is confidential 
business information, representatives of tiie three top manufacturers of pool lifts (S.R. Smith, 
Aqua Creek, and Spectrum Aquatics) and APSP have informed AH&LA that, based on 
information known at this time, these three manufacturers combined can only produce anywhere 
from 2,500 to 5,000 lifts per month, or 15,000-30,000 in six months. While it is possible that at 
some point in the future these companies might be able to open new plants to increase production 
capacity, this is purely speculative at this time. Thus, there will only be enough lifts made to 
supply 7.5%to 15% of the 200,000 covered swimming p(H>is and spas by September 17, 2012. 

Even using DOJ 's much smaller estimate of approximately 104,326 pools and spas from 
its Final Regulatory Impact Analysis (RIA), there will still only he enough lifts for 14% to 28% of 
the pools and spas that need them. See Attachment I (spreadsheet showing calculation of pool 
and spa numbers from RIA and RIA pages with information). This shortage would likely have a 
disproportionately adverse impact on small independent owners and operators because they will 
not be as capable of negotiating and securing lifts as the larger companies that will place larger 
orders. Our members also report that the lead time for ordering fixed lifts is at least 6-8 weeks. 
This means that even fewer pools and spas will be able to comply. 

Setting a deadline that all covered entities cannot meet would be arbitrary and capricious 
because it unnecessarily exposes businesses that have done nothing wrong to litigation risk. 

While a hotel might be able to argue that it is not readily achievable to purchase a lift when there 
is no lift available, the hotel will at that point still incur the cost of defending a lawsuit. The fact 
is that DOJ’s announcement of the New Requirements on January 3 1, 2012 was a complete game 
changer. Virtually all of our members had planned to purchase portable lifts that they could put 
away when not needed Prior to that date, as explained in Section 111 A above, the lodging 
industry had every reason to believe that portable lifts were acceptable. Given the scarcity of 
lifts, a minimum one-year extension of the compliance deadline would be much more 
appropriate. 

IV. CONCLUSION 

The AH&LA appreciates the opportunity to provide its views on this NPRM. The 
AH&LA believes that the most straightforward solution that will ensure that individuals with 
disabilities have access to pools and spas more quickly is to rescind the January 3 1, 2012 Pool 
Lift Requirements Document and replace it with a guidance document that reflects the fact that 
(1) the 2010 Standards allow for the use of any type of lift (fixed or portable) as long as it 
complies with the requirements of Section 1009, (2) there is no prohibition against bringing a lift 
out upon request as long as it is done in a timely manner, and (3) a pool lift can be shared 
between two pools and a pool and a spa in the same location. However, if DOJ insists that the 
New Requirements are necessary to ensure access, they must go through the NPRM process 
required by the APA so that the issues, particularly safety issues, can be fully vetted. The 
public’s safety depends on it. 
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Mr. Franks. Thank you, Ms. Vu. 

I will now recognize myself for 5 minutes to begin questioning. 
Mr. Patel, I will begin with you. 

In Arizona some years ago we had environmentalists pressing 
very hard to make sure that we didn’t clear small trees away from 
close towns because of the fear of impacting the environment. But 
what it did, of course, was to create a tinderbox close, and we on 
several occasions lost whole forests. 

And I am asking this question sincerely. If as a small business 
owner like yourself you find that the cost of installing and main- 
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taining a fixed pool lift for a spa and pool is too great or the liabil- 
ity, the risk that potentially comes with it, is too great, or the fear, 
as Ms. Vu mentioned, of having to defend the lawsuits of not doing 
it just in the right way, is it possible that some hotel owners might 
conclude, all right, we just won’t have a pool at all and that that 
could affect the accessibility not only of the disabled but for all in- 
dividuals as well? 

Mr. Patel. Thank you, Mr. Chairman. 

Yes. You know, going back many years, back in the early ’80’s 
some of the hotel owners just gave up with the pool because the 
insurance costs of just insuring the hotel with pool and without 
pool became a huge difference in insurance costs of hotel owners. 
And in this particular case also some of the — you know, some of the 
older hotels, let’s say, for example, from Florida, where I come 
from, usually just the small mom and pop hotels had pools to fulfill 
the needs of guests who like to be in sunny Florida with pools. But 
those old hotels have no room to put a pool and accessibility the 
factor. Now, going through the huge cost of putting a pool, I am 
pretty sure some of the hotel owners will end up giving away the 
pool, if that answers your question. 

Mr. Franks. It does. We don’t know how many, but, yes, it will. 

Mr. Patel. It will. I am pretty sure it will. 

And, as you know, in this last cycle of the economy, the hotel in- 
dustry has been hit so hard that so many hotels have been fore- 
closed. So you add another $15,000, $20,000 worth of cost to put 
a pool lift, guess where the hotel owner is going to end up. And you 
know how the market has been in the hotel industry. 

Mr. Franks. Yes. Well, the unfortunate issue here is that some- 
how the DOJ I think very deliberately have tried to cast this as 
a struggle between business owners and the disabled, when really 
it is a struggle against the fire, ready, aim approach of the DOJ. 

Ms. Vu, I would turn to you now. 

Some argue that because only the Justice Department rather 
than private parties can bring a claim for money damages under 
the ADA then small businesses won’t have to worry about private- 
sector trial lawyers suing them based on the DOJ’s new require- 
ments. Is that something that you agree with? Or help us under- 
stand that. 

Ms. Vu. I absolutely disagree with that statement. Frankly, the 
greatest level of litigation activity is brought by private plaintiffs, 
not necessarily by DOJ. And, as I had stated, once you have a re- 
quirement for a fixed lift, even if a hotel owner decides legitimately 
that perhaps it is not readily achievable for that business to install 
a fixed lift and it doesn’t do so, it is not immune from lawsuits at 
all. As soon as a private plaintiff sees that there is no fixed lift 
there, there will be a lawsuit filed. And they don’t have to give no- 
tice or do anything. They just file the lawsuit. And that will instan- 
taneously result in the business having to hire an attorney to de- 
fend the lawsuit. 

Now, the readily achievable — or, rather, the not readily achiev- 
able defense is not a silver bullet, as I said, because it is a highly 
fact-specific analysis that requires the examination of at least five 
different factors. So essentially it is the kind of lawsuit that cannot 
be dismissed immediately. You have to go to the end basically for 
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an on-the-merits determination. That means that the fees will he 
high on hoth sides. And the hotel owner is essentially gambling 
that, in the best-case scenario, his position will be justified and so 
he will only have paid his own attorney’s fees, which could be 
maybe $50,000, $100,000. And if he didn’t pick correctly and he got 
bad advice the first go-around about whether it is readily achiev- 
able or not, then he is going to pay his own fees and the other 
side’s fees, and, of course, there will be injunctive relief that will 
be ordered and a fixed lift would have to be installed. 

So that is a very expensive proposition. The upshot is either you 
put in the lift or you close your pool. 

Mr. Franks. My last question is really for all of you, and I would 
like to thank you all for taking so much time here to come and talk 
to us and to shed light on the subject and the topic. But if the DOJ 
were to open a full rulemaking process, as they certainly should 
have for the new requirements, would each of you plan to partici- 
pate so that any new rule would be informed by a full, transparent, 
and fair process and a fair record as possible? 

If it is all right, we will begin with you, Ms. Camacho, and you, 
Ms. Cody. Just quickly give me your answer. Would you be avail- 
able to testify for a full, transparent process? 

Ms. Camacho. Mr. Chairman, I would be happy to, and I would 
welcome for people to come along with me on a swimming 

Mr. Franks. I am sorry you didn’t get that opportunity the first 
time. 

Ms. Camacho. And I think that we could answer a lot of ques- 
tions with life experience. 

Mr. Franks. Ms. Cody? 

Ms. Cody. As I said, I am really concerned about the fact that 
we are here in 2012 having this conversation. I am happy to lend 
my expertise as an advisor, but I am not sure that a second hear- 
ing on this issue is warranted. 

Mr. Franks. I understand. 

Ms. Vu? 

Ms. Vu. Yes. The Association would absolutely participate in 
such a proceeding. It is what we are really asking for. 

Mr. Patel. Yes, Mr. Chairman. 

Mr. Franks. With that, I am going to just suggest that it is too 
bad that didn’t happen here. Because it certainly didn’t serve any- 
one well for the DOJ to proceed in sort of the lawless, again, fire, 
ready, aim approach that they took. 

Mr. Nadler, I recognize you for 5 minutes, sir. 

Forgive me, Mr. Scott first. 

Mr. Scott. Thank you, and I thank the gentleman for deferring. 

Ms. Camacho and Ms. Cody, what is wrong with the precedent 
that would be set if the normal regulatory process is bypassed? If 
we bypass the normal regulatory process with the legislation, what 
is wrong with that? 

Ms. Cody. Well, it presents an issue for us in terms of being able 
to enforce the Americans with Disabilities Act. If we look at the 
regulations and allow the Department of Justice, who has made 
their regulations clear and who has followed a very long process of 
getting public comment and input from everyone, I don’t under- 
stand why we would need to go back and force the Department to 
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again open up these regulations. We have been waiting a long time. 
There has been a lot of time and energy invested in developing 
these regulations, going back to the access board and the Bush ad- 
ministration and then when the Obama administration came in. 

Mr. Scott. Would every subsequent regulation be politicized if 
you went into legislation every time they came up with an enforce- 
ment? 

Ms. Cody. Yes. I think the answer is yes. 

Mr. Scott. Mr. Patel, what portion of an expense to comply with 
the ADA would be offset by tax credits? 

Mr. Patel. I will say I don’t see any which will be offset by tax 
credits because of the fact, if there are any tax credits available 
from the Department of Justice to enforce this law, we haven’t 
been informed about it. 

Mr. Scott. Ms. Cody, are there tax credits available for compli- 
ance with ADA? 

Ms. Cody. Yes, there are. 

Mr. Scott. And what are they? 

Ms. Cody. Pardon? 

Mr. Scott. What are they? 

Ms. Cody. What are they? The tax credits are available. I don’t 
know the specific numbers and ratios, but they are available to 
business owners. 

Mr. Scott. The tax credit would pay 50 percent of eligible ex- 
penses up to a maximum of $10,000 after the first 250 for those 
who qualify. This would then cover half the cost of the lift. The rest 
would be a deductible. Is that right, Ms. Vu? 

Ms. Vu. Congressman, there is a tax credit. There is also a tax 
deduction. It is limited. 

But that is not really the only issue here. It is not just about 
cost. The issue is also one about safety, child safety, the increased 
liability that would result from injuries that could happen to both 
individuals with disabilities and children. 

Mr. Scott. You have that with all pools. Is there any increase — 
Ms. Cody and Ms. Camacho, is there any danger with increased 
danger? 

Ms. Cody. Not in my experience. I know how to operate pool 
lifts. They are similar to other lifts. They are designed similarly to 
every accessibility mechanism that I use. And in my experience at 
my apartment complex, children who are there playing in the pool 
supervised by their parents, because they wouldn’t be there unsu- 
pervised, are curious about what the pool lift is, but once they un- 
derstand what it is — I mean, they understand that it is not some- 
thing to play with — just like an elevator or an escalator. And, be- 
sides, aren’t pools inherently dangerous for children to begin with? 

Ms. Camacho. May I offer some background based on my experi- 
ence? 

I mentioned to you that we swam bright and early, my son and 
I, because he is on the swim team, and we have traveled to various 
pools throughout Maryland for swim meets this year. And when 
there are two pools at the facility, the swim meet will be going on 
in one and I will be swimming in the other one, and they have 
often open membership time in the other pools. And in my experi- 
ence, when the lift is at the pool, there is no equipment being 
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moved around when there are lots of children all lining up to run 
their heats. They are constantly lining up and walking around the 
pool decks getting ready to swim a 100 meter dash. 

So in my experience, when you have to roll out a pool lift when 
you have many people around you, you are bringing in a hazard. 
When a lift is there, it is part of the facility. Kids see it as if they 
would see a diving board or they would see other pool equipment. 

In my experience with my children and being around their 
friends, we have not had issues with the lift. There will be ques- 
tions of curiosity, maybe touching it to turn off the water valve. 
But it has been simply to explain to the children, well, that water 
valve is what makes the lift operate, and then I have had no fur- 
ther issues. 

Mr. Scott. Thank you, Mr. Chairman, and I thank the gen- 
tleman from New York for deferring. 

Mr. Franks. I thank the gentleman. 

I recognize the Ranking Member, Mr. Nadler, for 5 minutes. 

Mr. Nadler. Thank you. 

Ms. Vu, you testified that DOJ, the Department of Justice, did 
not know about and had never considered the work involved with 
the installation of a fixed lift before issuing the new requirements. 
You also testified that the January, 2012, guidance was the first 
time that your Association’s members knew that fixed lifts should 
be installed, if doing so is readily achievable. 

But the American Hotel and Lodging Association submitted com- 
ments to the DOJ in 2005, 7 years earlier, with cost estimates that 
included the cost of building permits for installing lifts. A building 
permit isn’t needed for a portable lift but only for a permanent lift. 
Doesn’t this cast doubt on whether the Association can truly claim 
surprise since your cost estimates were based on a fixed lift as the 
recommended standard back in 2005? 

Ms. Vu. You asked several different questions in that 

Mr. Nadler. No, I asked one question. Don’t the facts that I out- 
lined cast doubt on the statement that the Association was sur- 
prised, since you had cost estimates for this back in 2005? 

Ms. Vu. Well, let me say this. If you look at both the proposed 
rule that eventually became the final rule and you also look at the 
entire regulatory record from the access board, every time — the 
only times that the term “pool lift” was ever defined, that was on 
three separate occasions in the access board rulemaking process. 
The definition of pool lift included portable lifts, fixed lifts, and also 
removable lifts. 

Mr. Nadler. Excuse me. Do you need a building permit for a 
portable lift? 

Ms. Vu. That is — absolutely not. 

Mr. Nadler. Therefore, you were talking about a permanent lift 
in your testimony or in your submissions back in 2005. 

Ms. Vu. With all due respect, let me say this. 

The way the final rule came out, there was no specific require- 
ment for a fixed lift. It was basically the business owner that could 
choose whether it was going to go with a fixed lift, a portable lift, 
or some other type of lift. The 2010 Standards contain nine sepa- 
rate, very specific requirements about what a pool lift needs to do, 
and fixed being attached to the pool deck is not one of them. 
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Mr. Nadler. Okay. But a fixed lift was one of the alternatives, 
and you gave cost estimates — or your Association gave cost esti- 
mates back in 2005, which means you weren’t surprised by this in 
2012. 

Also, in 2005, AH&LA raised safety concerns describing lifts as 
an attractive nuisance to children, as you did a few minutes ago. 
Again, if this is a concern that you claim is limited to fixed or per- 
manent lifts, doesn’t this also call into question your current claim 
of surprise over the fixed lift requirement — or recommendation, I 
should say? 

Ms. Vu. Actually, not at all. In fact, obviously, those concerns 
were expressed, and in the final rule as well as the entire rule- 
making there was never a requirement for a fixed lift. That would 
seem that DOJ actually heard the safety concerns at that point. 

Mr. Nadler. But there is still no requirement for a fixed lift. 

Ms. Vu. Well, there is now after DOJ has announced it in the 
January 31st document. 

Mr. Nadler. Only if it is readily achievable. 

Ms. Vu. Yes, but that means presumptively it is required, unless 
the business can demonstrate that it is not readily achievable, 
using a test that is virtually impossible to administer. And that 
subjects the business to a lawsuit it must defend to the bitter 
end 

Mr. Nadler. But why is DOJ now — if you had concerns about 
safety problems with this back in 2005, why did you wait until 
2012 to submit these concerns? 

Ms. Vu. The Department of Justice never proposed fixed lifts as 
the only option. There was always the option 

Mr. Nadler. That is still not the only option. Only if it is readily 
achievable. 

Ms. Vu. Well, the way the Department has — basically, readily 
achievable is only an option — is a defense. The presumption is you 
must follow the 2010 Standards unless you can demonstrate that 
it is not readily achievable. If the Department of Justice would like 
to issue a guidance today that says that you don’t have to put in 
a portable lift — I mean a fixed lift — and that it is not just only in 
the instances where it is readily achievable and you don’t have to, 
we would be delighted by that. 

Mr. Nadler. Since there seems to be a dispute between what we 
are told was required by the Justice Department and what you say, 
don’t you think we should hear from the Justice Department on 
this? 

Ms. Vu. You know, we really were hoping that the Department 
of Justice would actually be here today. 

Mr. Nadler. So your answer is yes. 

Ms. Vu. Absolutely. But, as I understand it, they were invited. 

Mr. Franks. They were invited. 

Mr. Nadler. They were invited a week ago, and they have told 
this Committee on previous occasions that they need at least 2 
weeks to prepare, and they then asked us to postpone this by 1 
week so they could be here, and they were told no. 

Mr. Patel and Ms. Vu — Mr. Patel, Ms. Camacho testified that her 
experience with portable lifts has often been negative and that she 
had been told by hotels that they have a lift but it has been loaned 
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to another hotel or it is broken or otherwise unavailable. What is 
your response to her in that situation, better luck next time? 

Mr. Patel. I will disagree with her. As you know 

Mr. Nadler. Wait a minute. You will disagree with her? That 
never happened? 

Mr. Patel. About the pool lift. 

Mr. Nadler. Yes, that she didn’t have that experience? That 
portable pool lifts, she wasn’t told they are unavailable now, they 
are loaned, they are not here? 

Mr. Patel. If I may understand your question correctly, sir — 
sorry. 

Mr. Nadler. My question is, we are told that one problem with 
the portable pool lift is that it is often not there. It is unavailable. 
It has been lent to somebody else. Excuses are made. And if you 
don’t have a permanent pool lift but only a portable pool lift, it is 
often not available when it is needed. 

Mr. Patel. I think I will disagree with her that, you know, we 
have made many corrections through the years, so many of our 
members own old properties, and we respect the community and 
we have made so many changes, which is not just because of the 
cost of retrofitting our rooms to the standards. We have spent 
money. So I don’t think we will ignore that fact. 

But as every hotel — if you are standing in a queue for a hotel to 
renting a room and if there are five people in front of you, obvi- 
ously, you know, a 10-minute wait is much less a complicated issue 
than to have a pool lift, which can create a huge liability for a 
hotel. What would you prefer? 

Mr. Nadler. Well, you have gotten far afield of my question. 

Might she and the Justice Department — she having experienced 
the unavailability of portable lifts when needed on several occa- 
sions, might she and the Justice Department not also have legiti- 
mate concerns that while a fixed or permanent lift is guaranteed 
to be placed where it is safe in terms of water depth, location, et 
cetera, a particular staff person called upon to set up a portable lift 
might not know in a given case how to ensure safe setup, and 
shouldn’t this also be a safety and liability concern for hotel own- 
ers? 

It is easier, in other words, when you install a permanent lift to 
make sure it is done right than to be sure that every employee puts 
the portable lift in right every time. 

Mr. Patel. I haven’t experienced that, you know, as I have some 
of my members who have lifts for many years. Especially in the 
case of Austin, they have installed the lift, and in 11 years nobody 
has used it. 

I will still say that a portable lift is a much better option and, 
you know, our employees will equally do the same to accommodate 
the needs if the portable lift is asked. I haven’t experienced that. 

Mr. Nadler. My last question is, since Mr. Patel just testified 
that many of his members installed a permanent lift and nobody 
ever used it, in other words, it is not necessary, when Ms. 
Camacho 

Mr. Patel. That is not what I said. 

Mr. Nadler. That is not what you said? 
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Mr. Patel. It is a portable lift, not permanent. A portable lift in 
Austin, Texas. We have so many hotel owners 

Mr. Nadler. You have put in lifts, and nobody ever used them? 

Mr. Patel. Yes. 

Mr. Nadler. Okay. 

Now, Ms. Camacho and Ms. Cody, when you travel on your own 
or with your family, what steps do you take to ensure that the 
places you stay will be accessible and how highly do you rank hav- 
ing access to a pool? Have you chosen a particular hotel over an- 
other hotel because of accessibility and have there been times when 
you simply couldn’t find a hotel in the area that you were traveling 
to that was accessible that had a portable or permanent lift? 

Ms. Camacho. Yes. Am I on? 

Accessibility is of utmost importance to me, and when we make 
a reservation, we ask about the amenities. We ask about the acces- 
sibility in the hotel room, about the shower, and the bathroom fa- 
cilities. We also ask about the pool and what is available at the 
pool. And I have to say that sometimes when you travel, you know, 
it is not always what people say on their Web site or what they 
say on the telephone. 

Mr. Nadler. Thank you. 

Mr. Franks. Thank you, Mr. Nadler. 

Just for the record, we did in fact, as I say, invite the DOJ. 
Given the way that they approached this, regardless of the out- 
come, not even speaking to that, the process here was so mis- 
handled and completely disregarded the law, if I had been them 
perhaps I would have been ashamed to show up here as well. But 
the notion that they had to have 2 weeks to be here, they could 
have been here if they had wanted to be here. I certainly want 
to 

Mr. Nadler. Mr. Chairman, I must say I object to the tenor of 
your remarks just now. It is standard practice to give executive 
agencies 2 weeks. They have told this Committee on many occa- 
sions they require 2 weeks. They weren’t ashamed to show up here. 
They have done nothing improper. And they did ask for one addi- 
tional week. If this hearing had been held next week, they would 
have been here. Obviously, the leadership of this Committee didn’t 
care whether they were here or not. 

Mr. Franks. If they weren’t ashamed to be here, they should 
have been, and your objection is noted. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses 
which will be forwarded; and I ask the witnesses to respond as 
promptly as they can so their answers may be made part of the 
record. 

Without objection, all Members will have 5 legislative days with 
which to submit any additional materials for inclusion in the 
record. 

Mr. Nadler. Mr. Chairman, before you finish — go ahead. 

Mr. Franks. Do you have additional 

Mr. Nadler. I ask unanimous consent to place in the record a 
letter from the Department of Justice from October, 2010 

Mr. Franks. Without objection. 
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Mr. Nadler [continuing]. Asking that they always have 2 weeks 
notice for appearing at these hearings. 

[The information referred to follows:] 



U.S. Department of Justice 

Office of Legislative Affairs 


Qfjic.e. of [he. Aasisioul Atterrsi’y (irn«rnl 


Washingwn, O C. 


October 25, 2010 


The Honorable John Conyers, Jr. 

Chairman 

Committee on tlie Judiciary 
U.S, House of Representative-s 
Washington, D.C. 20510 

Dear Mr. Chairman: 

This letter memorializes recent conversations with your staff about our eftbrts to ensure 
the ti.inely preparation of .lustiee Department testimony before congressional oomniittees. 

Traditionally, die Department has recjuircd at least two weeks’ notice prior to the 
appearance of a Department witness at a congressional hearing, '[’he proce,ss of developing a 
Department officiars fonnal statement on behalf of the Executive Branc.h is quite involved, and 
we have found that at least two weeks’ notice is generally necessary to ensure that wc are able to 
subinit written testimony to the committee prior to the hearing. Depending upon the complexity 
and scope of the issue, it typically takes a week or more to draft, circulate and obtain clearance o:f 
the statement within the Department, and an additional week to obtain interagency clearance • 
through the Office of .M.anagement and Budget (0MB). 

In recent years, we have occasionally waived the two week notice requirement at the 
request of a committee. But it ha.s become clear that the burden on our operations and the 0MB 
process in compressitig the preparation time is significant and not sustainable. Such waivers 
increase the risk that we w’ill be unable to provide the written statement to the Committee in a 
timely way. For thi.s reason, w'C must respectftilly advise yon of our intention to adhere firmly to 
the requirement oi' a formal w'ritten invitation at least two weeks in advance of the Deparmienf s 
participation in a congressional hearing. 

Die invitation should describe the purpose of the hearing and the specific issues on which 
the Department is being asked to testify. This will enable us to identify the appropriate witness 
and to prepare teslimony that is responsive to the Comrailtee’s interests. In addition, we hope 
that Committee staff will coiilinue to engage with us iuformally before the fonnal invitation is 
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sent to provide information about your plans and goals for hearings that may involve Departmont 
witnesses. 


We appreciate your willingness to accommodate our need for sufficient notiee before a 
Departntent official testifies befo.re your Committee, Please do not hesitate to contact this office 
if we may provide additional assisUmce regarding this, or any other matter. 

Sincerely, 

f v\ 

Ronald Welch 
Assistant Attorney General 

cc: The Honorable Lamar Smith 

Ranking Minority Member 


Mr. Franks. With that, again, I sincerely thank the witnesses. 
The Chair has made a tremendous effort here to try to give every- 
one a chance to speak. In fact, as you note on the panel today, 
there are two people that are essentially in favor of the DOJ and 
two that are not. That is generally not the way that we do it. 

So I thank all of you for being here, and may the host policy pre- 
vail. 

With that, this meeting is adjourned. 

[Whereupon, at 6 p.m., the Suheommittee was adjourned.] 
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IMPORTANT 

* 

t 1 c e 

Thi'i report contains, recommond-itlioni oftly and are not pnyposod or fmai 
accessibility guidelmcs. 1 he draft gniUeliiieb language docs not necessarily conform 
to the ADAAC fonnat or numbering system. Persons reviewing tire repj^rt need not 
comment on the format of tht' roport. The Access Board will address formal issiu?s 
when it develops a notice of proposed rulemaking. Persons reviewing the report 
•shiudd focus on the subslance »)f the n.'comnieudations. 

The final report of the Recreation Access Advisory Comiriitfee is the result of a year 
long effort io provide the Access Board with information and advice in the 
development of accessibility guidelines for recreation facilities and outdoor 
developed areas, Ihe commirtoe was requested to accompli.sh the following 
objcitiyes: 

» Develop a list of the y.nious t)'pes of rccroatiosi jacilities and outdoor devclo}x*d 
areas; 

• Identify the design ftnturi.-s of tsKh facility t)^X' that arc nut adequately addressed 
by the .Americans wdlh L5isabi!ities Act .AccessibiUly Guidelines (ADAAG); 

*' Consider any unique design issues or constraints affecting aca’r-s to each facility 

typt^; 

• Reviiivv any existing voluntary guideliites^ for pnw.idie^g access to the various 
facility types;. and 

• MakoTpcornmeiidations for accessibility gtiidilim’s for each facility type- 

Dk’ committee cirganized it;it‘lf into six si!bcommittec;» Ixased on facility tyfies to 
accomplish these, ohjoclivcs, Tito subeommittc'cs include: 

I, , Sports Facilitie.s 4- Golf 

2, Plates of Amusement 5. otiatiiig and Fishing Facilities 

3. Play Settings h. Outdoijr Developcxi Areas 

Each sulK'ommittee approached their work with the premise that every newly 
con.'-tructed and altered recreation facility should bo accessible. In some caso-s, Uk' 
subcommittees recernmended amending existing ADAAG sections to address specific 
design features. In other casi-s, the subcomJTuttoes rcvomm«.*ndod new scoping 
ptovisior.s and technical specifications for ADAAG and drafted recommended 
language v/ith ratiimale. 

IndividiKils are I’ncoumged to comment on tlw recommendations ctmUiiuxi in this 
repi'jrl in waiting to: 

Access Board 
RecTcvition Report 
133! F5tr‘H*l, N.VV., Suite 1 (XXI 
Washington, DC ZiXXW-l 111 


Page 32 of 146 


70 


Contents 


1 


3 


4 


5 


iHlroduction . . . 

Sports Facilities: • • 

Inlrndndion 
F.xH Utivn Summary 

Spnrls Facility OunpofsentSy Rlomonls.. and Spaa”!^ 

Subct'rnmittin' Oimmcnttr on: AssomVUy Art'Ci Stiniy 
Siibcommitb-'c l^<jpost*d Cliahgt>s to ADAA(j 

Places of Amusement 

Dofinltinns 
rro{X)sed Ciuidnlini'j 

St;ction 20 - Facilities in Placits nf Amusement 
Section 21 - Tempomi-y and Mobile Daces of Amusement 
Section 22 - Amusement Devices, A ttraotions iind Spedally Theaters 
Section 2T - Water Parks and Aquatic Attractions 

Play Settings 

Play Setting 
Outreacli 

Policy on Day Area y\caiss 

ADAAG and Dements Within I’iay Settings 

Definitions 

Play Scaling Rt.-cimimendations Fir New Consttiicticiin 

Golf • 

Overview on Coif 

New Construction 

AUerations to Hxisling Golf Courts 

Now Construction; Miniature Golf 

Boating and Fishing Facilities 

Introduction 
Nev.' ADAAG Sexiion 

Proposed ADAAG Standards for Boating and Fishing Facilities 
Dcfimhims 

Boating Facilities: Scoping and Ti'Chnical Provisions 
Fishing Facilities: Scoping and Technical Provisi-.ms 

Developed Outdoor Recreation Facilities . , 

IntTtxluction and Overview 
Questions 

integrating Aca*ssibility into Ouldoer Recroatiim Fnvironmenls 
Scoping Information 
Technical Informiitiiin 
Geneta! Elements and Spaces 

Recreation Activities and Thttif Associated Acix’ssibiiity Standards 
Snow’ Facilitic*s Accessibility Reaimmendations 


iii 

1 


63 


89 


103 


119 


,33 


Page 33 of 146 


71 


w ilusi- ii'cniiiiiscnded a.-'nrs'.ibility jhi' pinvide-d for public asitiment tmiv- They are in-ittn-i liral nor ‘ iiha,-. ol.lc 


T hv Arm’iirans. vvith Disabifilms Act betamt* 
c'itectivu li)r public and privati* pmviders of 
rocreativin, kn.snrt’, and entertainment on January 2fi, 
1492. Varionb rejpilations have been issued for the , 
iniplenientatiiin at tins civil rights law, which 
prohibits diseriniinalion on the Ivisis of disability:. 
Among those n'guiations authorized by the Art are. 
ri’gidation.s regarding the artessiblo design of 
recreatioii faeilitios and outdiKn' devdopc'd awatioib 
areas. 

The Access Board i.s the federal agency rt'sj.x*nsibie 
fiM' the development oI design guidelines for 
accessibility- Kecognizing the broad scope of, 
programs, entities and stnudures which are made, 
available to the public tor recreation, an advi'«>ry 
committt-e was appointed to provide advitx' and 
information to the Access Board on aa-essibie design 
in these environments. Craig Kis(*r of Florida, a 
member of the Acec-ss Board, served as the Board's 
liaison to tlu? CtvrnmiSUx?. 

Accesb to ruert'ation facili hes and outdoor developeri 
rt'creatioh areas is a valuable right for people with 
and without disabilities. As the American.s with 
Disabilities Act Accessibility CuideHne.< (ADAAG) 
have ensured that places of public nrcommodaiion 
and the workplace will be accessible, these 
recommendations are the first step toward tmsimng 
that benches,, golf courses, playgfOund.s, sports 
faciliti(.?s, amu.sement parks, swimming wuls, Ixvit 
Ifuinch facilities, campgrounds, and trails, will be 
designed for accessibility. These unique sites are part 
of the fabric of life in Ani<!ric-i and v/ill be accessible 
to people with disabiliries. 

Coc\mittee Membership 

There are 27 members on the Commillco, all exptirts 
in their are, is of knowledge. In order to have diverse 
input, the members represi-jU peoplewith disabilities, 
lYwiirnfacturcTS of leisure products, operators of 
leisure facilities, public agencies, designers, and- 
others interested in accessibility. The members alsci 
represent many professional disciplines, including 
architecture., law, engineering, manufacturing, and 
con.struclion. The members include; 

John McGovern of the Northern Suburban Special 
Recreation Association in NortJifield, lUhtois who 
was appointed as chair of the Committee and 


represented (he Nacitmal Ketreation ano I’.ml. 
A.ssoeiation; Feter Ax(‘ls<m, with Benefit a.i! L'esiuisa m 
Santa Cruz, California,; Kim beash'v, represeiiiir-.g the 
Paralyzwt Veterans ol Ameiiei in Vv’ashingti'n, leT,; 
jack Buehheister widi Winter Tark kesi>rt in Wmti r 
I’ark, Colorado, repre.senlmg the Ameruan Ski 
Federation; George DoViibiss ot Hetin‘.>-da. N'larvinud, 
representing Self Help hir Fi.irU of Heaiing Peuple, 
Ron Drach (represented bv Mark (oblm) with 
Disabkxi -American Veterans in Washington, 
Marcie Goldstein ol Clifton Park, .Nevv York, 
representing tire National Council on Indepi'iuient 
Living; Susan Goltsman with Moore, 1aco(ano, and 
Goltsman in Herkeley, California, representing the 
.American St>ciely or i.andsc.ape Architi'cts; and. 
Rodney Crozier of Y.M.C.A. iT the U.S.A- Iri'm 
Chicago, Illinois. 

Others serving arc Tom Hall of .Adventure World, in 
Lirgo, Maryland, representing the International 
As.si>ciation of Amusement Parks and Attrartinro::; 
Drue Kale,. of the New Jersey Department of; 
Community Affairs; Steven King, of Landscape 
Structures in Delano, Minnc.'jota, represtmting the, 
American Society for Testing and Materials (AS'l'M) 
Public Playground Safety Committee; Franciiu! Wai 
with the; State of Hawaii Commission on I’er.son.s 
with Lhsabilltios; Katherine McGviinness of Katherine 
McGuinness & Associate.^ in VValtham, 
Massachusetts; joe Meade of the U.S. lYirest Service,'' 
David Park of the National Park Service; and Robert 
I’lke of Hnvironmental Acw-ss in I’orlland, Oregt'o, 

.Also serving are Ctnirge Renault of the Rurniiig I'ree 
Club in Biuhesda, Maryland, representing the Golf 
Course Superintendents Association uf America; Judy. 
Rice of the U.S. .Army Corps of Engineers; Catherine 
Roth of Universal Studios, 'Florida in Otiandii, 
Rorida; John Paul Scott <d Walt Disney Imagincvring 
in Glendale, California; Richard Skiff of the City nnd 
County of San Franci.sco Department of Public. 
Works; James b. Stratus <if James E. Slrates Shows in 
Orlando, Rorida, repo'senting Outdoor Amusi'ment 
BusTiU'ss Association; Henry Thrower of the 
Professional Golfer's A.s'socintion in Palm Beach 
Gardens, Florida; Judith Wheeler oi the Michigan 
Department of Natunl Resources in l.anidng,. 
Michigan, representing the States Organization for 
Boating Access (S013A); Jan Wilson of the UnitCkJ 
Suites Olympic Committee in Colorado Spring.?, 


iii 
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■j-.bilry gufviiUr.ss- am pic-'-ias-d r^r public oscnmant oniy. They af>; ncithi-r tirai vn'orce;:r!;-- 


‘ _ \ 'r ir't^ IN !'-min •■‘f Lthman, Smith,.. 

. •-"’ll \’ ji"' It'’’ '■'^a-h’pcton D;C 

Meeiir.gi^ 

1 ^- ' 1 \ ‘r C mmittee met first, 

m ul'. sn 0, D.C. .At that meeting,' 

'I 'T ~i“ t' - J “iiv ot.'p* ot Wiirk, heard 

'v '■n ^i' 1 1 ! i' > i he Board and the 

Derarcmert ('j iusyiyc' ovplain pernnent portron; of. 
me wxtn i>.>3h’ait!e> Act and dhided inW ■ 

.'i'tU'corr'.mi : tc'f^ to addre?;: specific leisure'- 
env'ronmen.cs. The Committee also- ^s'orked. as a' 
'Z'i'.ap 10 identif'c leisure enN'Iromnents '.vhere a- 
.-tructure or human-made improvement waS- 
ni-v "ir* t that recreation u- occur. 

ithir s ..Tkini, mcefea.i;! c-f che nd'.'Comrnittee:' 
'core held, rhe ComrrJttt*.: me* in OctoKr iTi Saiv. 
' •' Ci.’t rni;'i (vi. coniunttien -o'vth thi? N’ationa! 

\.’'tvonv n end Ihark A.-?oci.itionanmial Qmgress,. ui' 
aoLi.i’- NUrch .'kiJ May in Uajhington. D.C, and' 
in iulv m 'Aaihfngtors, D.C. to report to the, 
■ Ai. e— . EetoAen oOtX.M -and fJi.ViXivi iTtrsonh 

h U"? 1 ' "k have goneinto this Committee effort; 

on ^ r«. ‘(sne:' th. Corninittce nivt.-Vs a whok'-fe 
he r Nhi-o all sulxonimiut’es. or 

••'u i’- rep I't' tr> -n .'ubc irTvmitttW,. ar.J then separated ' 
TO mc-i.T in supccv-nmittriv: to -.v-^rk cn the '■Jekili o'f 
ii ’ ! pic ue a .'.'C-jil’iljpv- in. the environments'- 

ajji'gntd-l.'' uhe su.t'conrmiTtei'-., 

.dubcommittee A-Ssignments 

The sobcr'rpmillXH?. approach '.'••a* -nta! to the success 
vt the Coronuttcc. as .it aliosved members to-. 
•.'■ncentT'-ite their e‘.i>'rti;ts? m the rire-a-?- vrtth which 
ihey jvad rof mo'-: kninvlcdue. The leisure, 
-•n.', irooment? t:t u'.ti’ s!,i. hasw. areas. These are 
.•p. rt,r 'acOuv-'- p'ice> .-if amoiement. playgrounds.. 
j( if, • 'jcd. i-r dv.'-! pc-J recreation .areas, and- 
recTi.-.i'd> 0.1 ;ind sisnin?-. Comrri-itteC'' 

!Ti'. moe:7 .* iili t. > p ..-rlise. in .rreas svit'hin the- 
•I I ' -'uuo- 7 T-. app.'inu'J one s'jbcoirunittee, 

A ir-roj'Ov ehair, era !u one cise a co-cliair., 

. d'-' scp -i-'i -d T!V.:s:i .issignmenis are below: 


SPORTS FACltmES: Kim Beasley. Chair, 'Rodney 
Grozier;: Kenneth vVi?eman, Gevrge DeVilhiss. jan 
U'ilson, and RoK*rt Pike. 

PL.AC£5-0F:AMI.;5EN1E\T: 'Fom H.ail and .UTui Paul 
Scott;. Co-CHairs; Nlarcie Goldstein, Catherine Roth, 
and. lames, Strates. Crai-z Kiser, member cf ihc 
• AcCi'-ss Board, -was also ir.'-olved veith this 
iubcrimrriittoc. 

, PLAY .. AREA SETTINGS; Susan CoUsman,, Clvair; 
Steven King, John McCo'=tri. and Rich.ard Skaff. 

GOLF: Henrv Threwer, Ch.air; and George Renault. 

BOATING AND FISHING F,AC!L!T1E5: Judith- 
Wheeler, Chain Ron Drach (rcpresenlcd by Mark 
Gibiin), fcatherine M-cCuianess, and Francine W'ai. 

OLTDCOR developed RECREATION AREAS.: 
Dave- Parki Chair; Potcr A.xdss..n,. Joe Meade, Drue 
KA,le. .Judy Rice, and lack BvichheKter. 

Subcommittee W'oik 

The-: ,sub%Toinmittw.s all had the. r-anie. c.^^argL The 
.apprtuich was based C'n the. assuniptlon that evers' 
nevv orakered onsironment Shall be made accessible. 
Subc^-mmitte'£.’i mot five to ten times, man)', times i,n 
perK-n at 'other conference^,, sometimes, just as. the 
lubccmmitteo, and .often by ci.niference.calL At each, 
meeting- publii- ccnun.ent tiine v'-'ss made available. 
All subcotnnrittues did their own form of outreach, 
seeking ptr\,<pie with disabilities who had. e.vpc'rtise.in 
die are.n of study or knew K'meone with expertise, ,, 
Each .subiiommittrc' liad to v'cn.-idi.T that botl' title U: 
(State and loc.tl s-t'vemmvnt facilities) and title Hi 
(public accon'iinodations and commerdal fKcilities) 
mav bo suhjt^'t to tho 'B-.'iard's final rv’Commendation.v. 

The charge to e-ach subcommincxi wa: simple and 
,'comprehensi've. Fir.-;:, ex.imir.e existing design 
goidclrnts R-sr applicabiliri' to the ".ubcotrLTrorteo's 
: environments: AD.AAG was renewed carefully; if 
the ADAAG provisions were adequate for a 
Tecreation.envirtmmc-ni, no change or new 
requiromfent wa.s needed. 

Second, there ma--;' besmali chan.gvs in dufinitjoiis or 
a !ux<! tor the addition of text. '■%hich will enable 
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ADAAG to address cr rtain ok‘mi“nls in a rt^crc.ition 
environment. Where a change in definitum m 
technical requirements can result in a m)uiremeiit for 
access, langxnge i,s sugge.sted by the snlx'ommittcvs; 

Third., it n-i;n‘ be dear that ADAAC in its preseiit 
iorin eannof address certain elements in ceriaiii 
leisure envii'niiments- in tlral situaticMg. the , 
subcommittees were asked to prcpari" botli scoping, 
language and technical requirements t'cjr thatelement. 
A rationale hir these positions is incltuled. WlK-m . 
possible, advisory language was offered which 
provides the public with greater insight about the 
recommendation. 

Fourth, it was anticipated that there w(iuld he.a 
number of elchienls where aca.'ssible design options 
could not be recommended witl\i'iat further n search, 
ox without resulting; in an alter.alion in the 
fundamental nature of the element. Bulvommithx's 
WLtre. encouraged to idontif)' those issues and 
articulate potential solutions and condictsv 
Subcomnvittees also identified areas where a 
recommendation for access conflicted with a law or 
regulation for another reason, such a.s worker safety 
or preservation of opeiv space. 

It was als(; anticipated tluil not every sulKommitlec', 
again because. nf the. scope of vvt>rk, would 
adequately address every element or every 
environment. Access to ski sirc*a chairlifts and acajss 
to soft contained play systems are two examples 
where more informatioirls necxk’ti Subcommiliecs: 
were asked here to identify those .areas where 
unfinished work exists. 

Finally, subcommitteci. ^v(‘re limited to design 
guidelines for newly constructed recreation facilities 
.and outdoor developed recreation areas, and existing 
facilities or areas vvliere an alteration occurs. Tire 
work of the Commituv does not necessarily apply. to 
existing f.acililies and areas vvithmit an alteration or 
addition. Not all suhcnmmiUces advanced w 
guidelines tor alteraticsns. 

Subc<'nimittees reporlei'i to the full Comnutieo and 
rtcceptcd suggestions and questions., from the fill! 
Committee. But, because the scope of work was so 
large, net every member tif the Commitfoe is fully 
aware of the recon'imoiidations of all six 


subciuurriitUk'.S. Thus, tltv soln otrimiMer- rejjifri.'- tciui 
to represent a. consens-iuv ol tin ipin.u > i thi 
members of thi' subconunitice, but ni.a neit'ss.inlv ot 
the full (Tunmitlee. 

The Work of OtViers 

The Committed' and subcommiEtec meetings verre 
heavily attended by oiIvt people with disabilities, 
prbfessitinals, ant.! mdividuals not on the Committee. 
Mon? than 2n0 psoplo worked actively with ofie (sr 
more subcummitlfes, m.ide public comment, 
submitted written ctunment, or aitendeJ meetings 
atul provicU'd iuhirmalion. Among th(‘ groups that 
provided :signifjcani input in ibis process are; The 
Associationof Pixiple with .'u vere i landic.ips:, basteni 
Paraly/oJ Veti?rans AssouatioU, World V^'.iter T’ark 
AiisiKaation, Six Flags 'Iheme f'ark. Miniature Golf, 
A.ssociation of .America, Farainonnt T’arks, Naliurial 
Center on Accessibility, .\ssociation of Di.sabled ^ 
Golfers, Colt Cimrsc Owners .Assodaliojr, Natioii.il 
Pool .and Spa Instilutu, American. Society i)f G<ilf 
Coursi.* Arehilecbi, Club Corporation Intematvonal, 
Univert>al Studios /Hollywood, internittional. 
Association of Fairs and Expositions,, and; the 
Am;is«.*ment Industry Manufacturers and Suppliers, 
International. 

In addition, many organizations ha\m publi;.hi,’d 
advisory material regarding access, iii leisure 
envii'onnu’uts, Two .statics tNeiv lersey and 
California) have statutory requirements. SOFA, 
(boating and fishing) and AnT.M (publit. 
playgrounds) have botli issued, guidelines for 
industry compliance. The U.S. Forest Service and tluf 
National Fark Service have published nvUerials iii 
this-.area, All were tliormighly reviewed and 
constitute a c o n s i d er .i h le part of the 
rtxximmendations in thu- report. 

Several groups deserve congratulations lor thi’ir 
efforts. Tlie National Council on Independent Livnig 
surveyed members and ciinduiteJ a forum oii acces? 
at their April national cunferent e. Almost half the 
stale atniiates of tin- National Recreation and Park 
Association regularly reviewed the work of the 
Committee and provided comment;., back to the 
CommittiH?. 
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The ASTM committee on Public Playground Safety 
vva« repjresentvc) on the Committee and coniiibiUed 
greatly to the v.’ork of the Committee. The ASTM 
Soft Contained Play Systems corrimittee provided 
valuable information about this yoxmg and growing: 
part of the leisure indn.sln-. The ASTM Playground, 
Surfacing work group i’lteracted closely with, the 
Committee, and is accelerating work on the 
development of a measure of accessibility iiV 
playground surfaces. The ASTM Amtiseinent Ride, 
Device committee provided valuable infimnation and 
a.ssi.stnnoe. 

Finally, the .ANSI B77 (American National Standards; 
ln.stitute). committee on .ski area upt*rnti(>n:i has. 
agreed to assist by coordinating research on siunc of 
the issues regarding .ski area acce-ssibility. Without 
this tremendous effort by others, this aixjrt would 
not be as complete. The dedication of both 
consumcT-s and pfoi'e.s.sionals to this issue Ivas been 
evident frrun the. beginning of the pnwss* 

Department of Jvisttce Issues 

For many recreation environments... it is nearly 
impossible to separate the design issmw, over wViich 
the Acet’s-s. Board has purview,: from pn->gram or 
policy issues, over whiclv the Dt^partment of justice 
has purview. ‘‘I’he me.sli betw^?en safety and access is 
a good example, 'rho nature, of certain recreation 
experiences is such that ri.sk is present and skill and 
ability are required to participate without injury. 
Witliout concern for safety, design solutions for 
access: can c:au.se more ptohiems and injuries. 

Thrimghout the work of the subcommittees, 
qiiesticms regarding this biend of program and 
design were garnered and forwarded to the 
Deparlmenl of Justice. Four representatives of the 
Department attended the May meeting x)f the 
Committee for an informal di.H'«ssion of these issues; 
Fi;r th.e mo.sl part, what was clear is th.at the -.ADA is 
a contplaint-driven .statute and that U>e facts of a 
complaint can decide compliance. Many issues need 
furtlum examinatiim and tho.se are highlighted 
throughout thiA report, 


Subcoinnuttee Reports 

The reporte of the six .’sijhcommittees follow. This is 
the substance of the report and again, tends to 
represent a consensus of the members of the 
subeommitttH:!. The subcominitU-'es, the public who 
consulted witli the .subcommittees, and consumers,, 
have worked hard to generate t h e ,s e 
recommendations. 
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3. E>iisting/Ti'Opn<ed ADAAC Chnngt^ 

SCOPE 

EXISTING; 4. 1.2(4) Ground sui-fsces. alungaccessiblc 
route;? and in nccus-sible ‘.pace? shall comply with 4.5. 

PROPOSED: 4.1.2{4) Cramid Mirl'acet alvmg 
acceeisible, routes and in accessible .spaces shall 
comply vvilh 4.5. 

E.XCEPTION; Pield-of-play in sports iacilities during 
play where iniierent characteristics of the playing 
field surface do not meet 4.5, Including but not 
limited to ice rinks, sand courts, and grass courts. 

Rationale; Retiuiring special surfaces found In s{wts 
venues to meet AD.AAG retjuirement for "stable, 
firm, slip-resisUnl" surfaces would funcUmc-nlally 
alter the nature of some sports or vvould eliminate a 
sport altogether, 

Aq««atic Facilities, AN'atatoria 

1 , Issues. Aquatic facilities pmvKieopporhinjtit;s for 
individuals to recreate, exerdse, and competi' in 
water sports, . Activities such as . swimming, diving, 
water polo, and aqua aerobics are typically iacilldtod 
through the use of pool tanks and similar slnictured 
elements and spaces. Tlu.' following aquatic fadlltk’S 
are ^studied in this swrion; 

• competition pools 

• public pools 

• diving pools 

• therapy pool.? 

• i‘ip 

' wading pools::. 

• leisure pools 

» whiripools/spa,‘, 

• nalatiTia 

Thi; abovc-rcierencec! aquatic faciliUes, unlike natural 
meltings such as lakes, ponds, streams, bt'aches, and 
other outdoor amenities, are highly developed spaces ; 
with complex mechanical, electrical, and plumbing 
systems and eiiiiipment. .As a result, providing 
acxe.ssibility for persons with disablHtk’S is more, 
easily achievable, especially when the design 
requirements arc: established early in iho design 


process. ADAAC currently requires accessibility inter 
and thnrughout now facilitic's. Access into the pool 
tank is the primary ksue, 

Access into the pool, for persons wilh mobility 
impairments, presents a range of challenging issues 
bc*caust‘ of the diverse need? of this group of users. 
The subcommittee cnnchivjes that the best solution 
for access into the pool is to provide a range of 
alternatives, recognising that no one solution satisfies 
all nw-dfi. The.se solutions range from fixed elements 
such as steps and ramps, to portable equipment such 
as transfer tiers, lifts, and other similar dedees. .An 
overriding objcs'tive in providing alternative methods 
for entering and exiling the pool is to allow persons 
with disabililics to use the facilities independently 
and in a dignified manner. 

The following secrion .addresses elements and spact“J 
within aquatic facilities that require new or expanded 
design guidelines: 

a. Ramps - Ramps iiito swimming pools canstiUite 
one of many alternativei that pennit someone with 
a mobility impairment to enter and exit the piol, 
There arc, however, some misconceptions about pool 
ramps. The basic, intent of tlie ramp is to alloiV 
someone who uses a wheelchair to roll into and out 
of the pool. However, sbvndard wheelchairs are not 
desigiuKl lor underwater use and health department 
regulations W'ould pmbably prohibit their use in the 
poitl. In addition, ix'sistancc inherent in moving in 
water increast*s the challenge of exiting via a ramp. 
TIu: buoyancy of the swinimer using a wheelchair is 
also a factor. 

In therapeutic settings, a special pool chair is 
typically u:.ed to transport an indixndisal down the 
ramp and into the water. Most pool chairs are not 
di^igntxJ for independent list?. l Uuv then, are pool 
ramps used in public settings? While pool ramps are 
sometimes used by indi\’iduals who have access to 
p»>ol chairs, anecdotal evidence suggests that a much 
broader range of people use this amenity. For 
examplCy beginner swim classes often use a pool 
ramp, if broad enough, to acclimate new students to 
the water and h;ach basic techniques in the shallow 
areas of the ramp. .Adult classes such as waler 
aerobics, for elderly people, use the ramp to gain 
acress to the shallow end, especially for those vv'h(' 
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h.ivi' liiTiitixS jnobility, Oliter wtuiofckiir uj.er.-. will 
dif^nuiunt fmn fhi:ir oh.iir iind imho ihem<ch'i.-s clown 
Iho ramp to gain ;nros>, Tlu- prticoH b aworscti: 
vvhon oxiting ‘ho ptK'!. 

Moxt building oudt'H do in>t ciirroncVy rojjuiro 
pornianunt ramp.x ir.tn Tlhx anK'nity is uftcn: 

found in largt' aiininunity fricilUio-s that rocngnizc’ ils 
muitipurpiuo iiho. Tho miiumal otonomic impart ot 
A permanont ramp in l.argo poo} is,. also a- 

faclnr. 

b, Sbiirs - A stairw.iv into tho pool, uswl alojuf dr in 
ronjunction with a transfer tier huMted on the 
.adpcent dcick iuirface is another .alternative toptfonii 
sonuione with ii mobility impairnv'nt to enter and 
exit the pt'ol. Like ranips, stairs are often used by 
voving children to .nriimate themselves to the w.ater 
or remain at .1 comfortable di'pth aU.'ve the shallow 
end Ihuir. Tliey also accommod.de elderly people or 
others withambiilatiiry m<ibility impaumenls togain 
am.'ss into the water, 

TTansfor tiers CJitond the. stair tread-riser 
configumtion to a trarisfer sfirface .above the pool 
deck, permitting someone to transfer from .a 
wheelcii.air to that surface, then tMse him/herseU 
down to imd into, the water/ one tre.ad .it a time. 
Tmn.sfer, tiers can be either pfamanent or movable, 
though the latter may he preferred in multipurpose 
pools so ;\h to not obstruct acci'ss ti) the stairs for 
.ambulatory pirrsoiw, as long as iIk- tii’r csnjld be used 
indepc’ndcTitly by persons with disabilities at any and 
.nil limes. For whcvlchnir uh.ts, stnir/lransfer tier 
.Kcess requires a degree of fipper Ivdy strength that 
not all people with disabilities have. 

I'he trend .and riser dimen.sion.ai re<|niiremerita of 
ADAAG m.ay be sufficient for st.am'd pool .acce^, 
though a 7 -in. riser m.av Iv' diffiaslt for a whec'lchair 
user moving up or down a stair/lransfer tier,: 
Handrails mav not be necessary on both sides of the 
stair and tr.an.ster tier, and ixnndrail extensions w'ouid 
be n n m'ce s sar V at tlie biittoni (there is no 
tripping ' f dhng n^k in the water) and jinpo.s.sible at 
tile top pus they would obstruct transferring from a. 
wheelchair). ADA AC handrail hirights would also be. 
iinpractic.a! for whe(?]chair usc'rs, as they are specified 
for pi'tsons standing, nc:t sitting on the stair treads. 


o'. Lifts - i ifls that e.ise MJiYtc'oi'n' mlu i,t mu ;.t ihi,: 
wviter.aro yet another option to provide .i.m -,? inu' or 
out of .i 'ihCy Cvin be perni.iiM-nth in-raih o, 

plaaxi in .V deck niiiuoliug wher, noed«.-d, or toHi d 
inhi pilari'.. Many are oper.Uei! by someone other ih.m 
the lift iiSxT, ami tho resulting Kick ol loch pcruieiU 
access' is a. drawback. Lhiwfeor, le-r pei-.ous wisw 
Sack sufliiieiit upper Ixtdy sireng'h in u'-e a tnui-ter 
tier,- and where the si/c* tif tiv.- poi.'l prt'duiie.- .1 t.irnp, 
a lift mav I'x* the only ju-wlical '■.vav to got iiui' die 
W.iter. 

The wide v.metv of pool lifts turrenlly on the market 
(mxjldod pl.istic seals v-s.. cloth slings, independent v>.. 
altendanl/assisted ciporationj conxpliraies tSu: 
decision on whether lifts can be an ac:fe,ssible. mcan-s 
of getting into and out of the W'.ater. Further I'esearch 
mi these dt'vu'es mav lx- w.iriault;d. 

d Movable Floors - Mbv.ahh.) pool floors ovn provide 
improved access fiir people \yitli mobility 
impairm*.’nts, allowing somtxmp to .step, or transfer tii 
the floor from lluvdt'ck/ then lowering, to the. level 
nccessar)' for the pool activity. 

The.'COhsonsusdf the subcormnittcje is that one 
accessible me-ms' of getting in .ind out. of pool-, 
should be required by .ADAiACi. Tt> rtx.]uir<' a sjx'cific : 
fijnturt', such as a lamp, lift, or transfer tier, huwiwer, 
may limit the use of .1 pailicul.ir aquatic facility 
depending on its iis.igo. For ex.unple, a pool open to . 
thegonerd public prim.uiiy for n'creaiional piiipuses 
is used differently th.'in a lap [mol or diving, pool , 
used by .athletes'. Moreov'er, llxe capabilitiess i.vf . 
persons with disabilitie.s u.siiig varibos. aquatic:; 
facilities. would vary greatly from facilily to f.Kility: 

In order to maintam mavimum Hi-xibilitv and require 
accvs&ibiiilv into pools, the iubcommiltee concluded 
that accessible moans of aece-ss into pools -should be 
facility-specific, .is long as one of the. thri.i' rbioices 
are utilized. It is .list' sUonglv recommeuded th.n 
anV ADAAG requiremtuM for access into pools be 
accompanied by detailed .appendix in.iormation 
describing the usage of each te.riure, tlie varying 
capabilities of persons, with disabilities, .'ind Ibe 
apprt.'priatcness -nf.tsich te.ature in acconunnd.Uing 
porsoixs with varying capabilities. 
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Natioha! Center on Accessibility 
Swimming PoolAcceesjbility Project 

Executrve Su mmary 

'["his project was conducted for the U.S. Architecture end Transportation Barriers 
Compliance Board to identify and evaluate methods and standards related to 
enabling access to swimming pools by people with disabilities. It focused on the 
appropriateness, independent use, degree of consistenry svitln existing building 
standards, level of safe^', and irnpact on pool design. 

Wth the assi.stance of a national advisory panel, four principal activities were 
undertaken: a comprehensive review of literature: o nationaf telephone survey of 
people with disabilities; a natior^al telephone survey of sswimmirig pool operators, 
managers, aquatic directors, and adaptive aquatic instructors; and actual pool 
testing of Identified designs and devices by people witfi disabilities, 

A comprehensive review of the literature was organized into four areas. The first 
area was a review of the published literature of the past 35 years. Seven means ^ 
of pool access were identified: ramps, lifts, stairs, transfer steps, lifts, zero depth, 
entryi movable floors, and transfer walls. The second area reviewed was the 
state building codes related to swimming pools. Relevant standards from each 
stale code were presented in table formal. The third area examined was the 
existing standards for public swimming pools and spas. ANSt/NSPI-1 1991. and 
ANSI/NSPI-2 1992. Finally, the fourth area analyzed the.report of the .. 
Recreation Access Advisory Committee (1994). The recommendations of each 
of bio sub-commitlee reports that dealt wilh swirnming poofs, sports faollllles, 
places of amusement, and developed outdoor recreation areas, were analyzed 
separately. Though minor differences in technical specifications were founri, 
there was general agreement among the various sources. 

A nation?! telephoric survey of 300 people with disabilities was conducted to 
determine their nceii,s and preferences relative to the effective access to 
summing pools. Telephone interviews were compietod with 205 subjects, 09% 
of the sample. Data wets coliocled regarding subjoct chararteristics; pool 
behavior including frequency, purpose and type of pool used; preferences and 
problems associated with various means used to access swimming pools. The 
findings inclicaled that people with disabilities do use swimming pools with some 
regulaiity. There was nearly unanimous agreement that at least ono accessible 
means of entry and exh should be provided at all pools, and most believed that 
more than one accessible means should be provided, Subjects also clearly 
indiciited that the ability to use a design or device independently vvas important 
to them. Although no one means of access was preferred by a majority of 
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subjBc--fs, the means of access most often preferred were lifts, ramps stairs, and 
jero depth entry. Stairs hovt^verwere only preferred by those w'ho were 
ambulatory, Similarly, ramps, zero depth entry, movabie floors and lifts were the 
means of access most subiecls would be Wiilinglo use at a pod. Yet, most of 
those who had previously used a movable fioor would hot be willing to use one 
again, 

A nationel telephone surx'ey of 150 professionals involved vwth swimming pool 
Operation was conducted. The sampie included swimming pool operators, pool 
nianagei'E, aquatic directors, aaaptive aquatics instructors, and aquatic 
UiGsapistK, Ttie purpose of this study was to determine the current practices of 
pool operations rciatod to entering and exiling swimming pools by people with 
disabilities. Specrfically. tlie study was designed to examine the prevalence of 
designs and dovices used to provide pool access, related policies and 
procoduros, as well as safety and maintenance concerns of aquatic 
professionals. The results supported the finding of tlie earlier survey that people 
with disabilities do frequent pools. People wiUt disabilities account for l4®/c of 
pool users at those pools that collect data on pool users v/ith disabilities. 
Seventy-three percent of the respondents indicated that each of the pools 
operated by their agencies had a least one accessible means of entry' for people 
with disabilities and 40% reported fnore than one. Stairs, lifts, ramps, and zero 

depth erttry were the means of access most frequently found at pools. 

Respondents reported on ine safety and maintenance concemc for each of the 
devices or designs. 

Oh-site testing of the identified means of pool access was conducted to examine 
the. appropriateness, independent use. and safety of the identified means of pool, 
access by people with diverse disabilities. This was accomplished by observing 
84 people with disabilities usirtg the identified means of providing access to 
swimming pools. Subjects' buoyancy points (s«34.6 in.) and their perceptions ot 
design/device strengths and weaknesses were presented, Entering was ^ 
perceived as easier than ewting swirrming pools using each of the identifleb 
means of water access, There were significant differences between ambulatory 
and rion-ambulatory subjects In the perceived difficulty of the designs and 
devices. Most of the designs and devices were significantly easier to use by 
ambulatory subjects than they were for non-ambulatory subjects. Only lifts and 
transfer .steps were easier for non-arhbulatory subjects, although nonrambulatory 
subjects who required assistance in transfers were unable to use the fcjnsfci 
steps. Specrfic problems with eacJi of tlte designs and devices wets reported. 

Rec ommendations 

Based on the findings of the review of literature and three reseorch .studies, the 
foliowii'ig recommendations wero presented: 
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Geneiaf 

1.1, At least one accessible means of Vffater ontry/exil shall be provided for each 
swimmirig pool and shai! be located bn an accessible route, 

1 .2, &A'!mmTng pools vwtit more than 300 linearfect of pool wall shall provide at 
least two accessible means cf water entiy/exit located on accessible routes. 

1.3, When only one accessible rneans.pf water entry is provided, it shall be a 
swimming pool lift, wet ramp, or zero depth entry. 

1 A. When 3 second accessible means of water entry/exit is provided, H shall be 
« transfer wall, transfer steps, movable floor, stairs, swimming poo! lift, wet ramp, 
or zero depth entry. Lifts, wet ramps, and zero depth entry may not be used as a 
second accessible mcaneof wate' enlry/exit if tlie same means is used as thie 
first ac-cessible means of water entry/exit. 

1 .5. When a second accessible means of water entry/exit is provided, it must be 
located so that in combination with the first accessible means of water entry/o>ot 
to serve both ends and sides of the pool. 

Ramps 

WIren pool ramps are provide, they should meet the following specifications; 

2.1. Surface: The surface of pool ramps must be firm, stable, and slip resistant, 

2.2. Slope; The least possible slope should be used for a pool ramp; The 

max'mum slope of a pool renip shall be 1:12. 

2.3. The maximum rise for any run shall be 30 inches. 

2.4. The minimum dear width of a pool ramp shall be 3G inches, 

2;5. Landings; Level landings rrKJSt be located at the bottom arKi top of each 
ramp and each ramp run. At least one level landing must be located between 24 
inches and 30 inches below trie stationary water level. The landings must; 

2.5. 1 . be at least as wide as the ramp run leading to it; 

2.5.2. have a minimum length of 60 inches clear; 

2.5. . 3. have o minimum of size of 60 inches by 60 inches If tlie r«mp 
changes direction. 

2.6. Handrails: Hartdrails should be required on ail ramps. Ramp handrails 
should include the Inllowing; 

2.6.1 . Two handrails shall be provided and located 32 to 36 inches apart, 

2.6.2. In addition to a top handrail gripping surface mounted at 3d inches 
to 38 inches above the ramp surface, a second handrail should be 
mounted between 16 inches snd 26 inches. 

2.6.3. Handrails should net be required to extend beyond the base of 
stsirs or the base of aTamp vvhcrc such v«fou!d proti ucle Into a iano or 
otherwise programmable area. 

2.6.4. Handrails must be ^ixed so as to not allow movement in any 
direction, 

2.6.5. Handraildiarneterahouldbe 1.25 incheoto 1,5 inches. 

2.6.6. If handrails are mounted adjacent to tlie pool wall, the space 
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between the wall and thtr handrait shsll be 1.5 inches. 

2.7. ,^\quatic chairs: Faciiities that provide tampS niust also provide an aquatic 
chair that meets recommendations 12.1 to 12.5., 

Pool Lifts 

Vt.'hen provided, pool lifts should meet the foHowthg specificatlor^s: 

3.1. Poof Ifits shall faciliiste unassisted operation. 

3.2. Clear space: A minimum clear tiec^e space of at least 60 x 56 inches to one 
side and to the front of the lift seat must be provided. The spaca under the Irft 
seat could be included as part of the clear space as long as the area is 
unobstructed. 

3.3. Seat iocation: In the raised position the lift seal edge used for transfers 
must be located over the pool deck at least 12 inches inside the deck edge. 

3.4. Seat height Lift seats should be located 17 inches from the deck to the top 
of the seat surface. 

3.5. Seat width: The lift seat width should be a minimum of 19 inches wide. 

3.6. Footrest; A footrest should be attached to the lift seat. 

3.7. Armrests stioutd be located on both sides of the lift seat. The armrest 
Ideated next to the clear deck space should be capable of moving away from the 
transfer area. 

3.8. Controls and operating mechanisms: Controls and operating mechanisms 
at both the deck level and vrater level positions should be operable from the front 

edge of the lift seat and unobstructed by any other component of the lift. 

Controls and operating mechanisms siiail be operable with one hand and shall, 
not regulre tight grasping, pinching, or hvisting of the wrist. The force required to 
activate controls shall be no greater than 5 ibf (22.2 N>. 

3.9. Lifts shall be operable from both the deck level and water level, 

3.10. Vertical tmvel: The vertical travel of the lift should allow the seat to be 
submerged 1 8 inches to 20 Inches below the water level. 

3.11 . Minimum lifting capacity: A minimum weight of 300 lbs. is required for sll 
single person lifts, The itfl should also be capable of sustalnit^g a static load of 
at least three times the rated load. 

Zero Dept!) £nliy (Beach EnUy) 

Wiien zero depth entiy Is provided it should meet the foliowfttg specifications: 

4.1 . Surface; Tlie surface shall be firm, stable and slip resistant. 

4.2. Slope: Zero depth entry pools aretypicallydesignod with vary slight slopes. 
The maximum slope of a zero depth entry should not exceed 1:12 continuing to 
a minimum depth of 30 inches. For pools less than 30 Inches deep, the slope 
should continue to the depth of the pool. t/Vhenever the slope exceeds 1:20, it 
Shalt be considered a ramp and alirecorrimendatfons for a ramp would apply. 

4.3. Vertical ri.se: Whenever a zero depth entry slope exceeds 1:20, a maximum 
rise for any run should be 30 inches. 
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4.4. Landings: For zero depth 'entry slopes that exceed •1:20, at least nne level 
landing must be loc-sied between Z4, Inches and 30 inches below the stationary- 
water ieuel... The landings must have a minimum lengltiof 60 inches and s 
minimum width of 3B inches 

4.5. Handrails: VVhenever llieiilope of a zero deptii entry exceeds 1;20, two 
handrails should be required 36 Inches apart. 

4.6. 'V'Vtienever the slope of a zero depth entry exceeds 1:20, handrails shall 

have e top handrail gripping surface mounted at 34 inches to 38 incnes and a 
second handrail mounted between 16 inches and 26 inches. 

4.7. Handrails must be affixed so as to not allow movement in any direction. 

4.8. Aquatic chairs: Facilities that provide zero depth entry must provide an 
aquatic chair that meets recommendations 12.1 to 12.5, 

Transfer Well 

When a ffansfer wall is provided. H should moet the following specrficationB: 

5.1 . Clear deck space: Clear deck, space of 60 inches by 60 inches should be 
required at the transfer wall- 

5.2. Wall height: The wall height should be 17 in^es above the pool deck. 

5.3. Wall depth; The transferwali should be 12inrtie5 to 15 inches deep, 

5.4. Wall surface: The transfer wall surface must be rrcn-abraslve and without 

any sharp edges, 

5.5. Handrails; A minimum of one handrail should be located perpendicular to 
the pool wall, 4 to 6 inches above the transfer wall and with a minimum of 22 

inches clearance on either side of the handrail. ■ 

5.6. Dry ramp: tf a dry ramp is used to achieve the transfer wall, all cf the 
requirements of ADAAC 4,8.5 will apply to the ramp. 

Movable Floors 

When a movable floor is provided, U should nieet the following specrfications: 

G, 1 , Pool coping: Changes in level in the pool coping should be no greater than 
one-half inch and bo beveled with a slope no greater than 1 
6.2, Aquatic chairs: Facilities that provide a movable floor as an accossible 
means of water enfry/exlt shall provide an aquatic chair that meets 
recommendations 12.1 to 12.5. 

Transfer Steps 

When provided, transfer steps should meet the following specifications: 

7.1 . Clear deck space: Clear deck space of 60 by 60 inches should be required 
adjacent to the surface of the transfer stops. 

7.2. Transfer surface: "nTfe transfer surface of the highest step should be 17 
inches above the pool deck. 

7.3. Surface: The surfaces should be firm,, have no sharp edges, and should 
not be abrasive in texture. 
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7.4. Step risers: 'Hie- risers of transfer steps shoutd be 5 to 7 inches in height. 
The last step in the water should be at least 18 inches below tlie water surface. 

7.5. Step surface: Transfer steps should have a rninimum of 12 inches of tread 
depth and a minimurrt of 2? inches tread width. 

7.6. Handraii-s: One handrail shoukibe provided, gt tfje side of the Iranerfer step 
opposite the clear deck space. The hsntiraif Shoufd be between 4 inches and 6 
inc.hes above the step surface. 

7.7. Handrail diameter should be 1.25, inches lo t. 5 inches. 

Stairs 

It stairs are. provided as an accessible means of water entry/exit, they should 
rneet the following specrTicaliorls; 

8,1 Surface; The surfacs of pool stairs must be firm, stable, and slip resistant. 
Cv2. The minimum clear width of pool stairs shall be 36 inches. 

8.3, AJi steps shall have uniform riser heights arid uniform tread widths. Stair 
treads shall be no less than 11 inches wide. 

8.4, Two handrails shall be provided and located 32 to 36 inches apart. 

8.5, : in addition to a top handrail gripping surface mounted at 34 inches to 38 
inches above the ramp surface, a second tiandrail should be mounted between 
16 inches and 26 inches. 

8.6, Handrails should not be required to extend beyond the base of stairs or tiie 
base of a ramp where sucii wouid protrude into a lane or otherwise 
programmable area. 

8.7, Handrails must be affixed so as to not allow movement in any direction. 

8.8, Handrail diameier should be 1.25 inches to 1.5 inches. 

8.9, ff handrails are mounted adjacent to the pool wall, Uie space between the 
wall and the handrail shall be 1.5 inches. 

Wading Pools 

9. 1 . A minimum of one accessible means of water entry/exit shall be provided 
for each wading poo! end shall be located on an accessible route. 

9.2. An accessible means erf water enby to wacljng pools shall be one of Uis 
following: transfer wall, transfer stops, pool lift, a wet ramp, or a zero depth ^ 
entry, provided the means of entry/exit meets each of the recommendations for 
that means of entry/extl 

Spas 

10.1. A rniriimum of one accessible means, of water entry/exit shall be provided 
for each spa amt sliail be located on an acesssibi© route. 

10.2. An accessible means of water entry to spas, shall be Oihe of the following: 
transfer wall, transfer steps, or lift, provided Ure means of entry/exit meets al! 
recommerdations tliat apply to the selected means of entry/e>dt, 

1 0.3 An accessible spa toat is unattended shall have a means of emergency 
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notrt’icalioii that is adjacent to the accessible meahs of egress, within reach of 
someone seated In the spa, and operable at all times, 

10.4. Controls and operating riiecharvisms shall be operable with one hand and 
shall not require tight grasping, pinchihgi cm" twisting of the wrist ITie force 
required to activate controls, shall be nO greater than 5 Ibf (22.2 N). 

Removable Designs & Devices 

1 t. j. A removable device must remain in place until ail users of the device hove 
exited the pool tank. 

11.2. Removable devices shaUbe.bn-srte, readily available, maintained and 
operable at all times. Whenever possible, removable devices should be in 
place. 

11.3, Signage: Whenever devices are removable and not in place at all times, 
signs must be posted to instruct users as to how the designs/devices can be 
requested. 


Aquatic Chairs 

12,1 , Whenever a ramp, zero depth entry, or movable floor is used as an 
accessible mesns of water entry/exit, an aquatic chair with push rims must be 
provided. 

12:2. At least one aquatic chair with a top surface of the seat at 17 inches 
above the dock shall be provided. 

12.; 3,. Seat width; The aquatic chair seal width should be a minimurn of 19 
Inches wide. 

12.4. Footrest: Footrests should be provided on the aquatic chain 

12.6. Armrests should be located on both sides of the aquatic chair sent. At. 

least one armrest should be capable of moving away from the side ot the chair. 
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National dehteT oh Accessibility 
Swimhiing Poo! Accessibility 

On September:29. 1995, the uA Architectural and Trsnsporlstion 
Bjirriers Compliance Board awaitted a research contract to the National CentRr 
nn Acesssibiiity. The purpose of the project was to identify and evaluate 
methods and standards related to enabiirtg access to swimming pools by people 
with disabilities. It focused on the appropriateness, independent use, degree of 
consistency with existing building standards, level of safety, and impact on pool 
design. The followng goals were pursued during tlie project: 

• to comprehensively review the existing tilerature, both published and 
unpublished, to determine the problems, issues and available solutions to 
providing swimming pool access to people with disabilities; 

• to determine bre needs and preferences of people with disabilities regarding 
access to swimming pools; 

• to determine the issues and c-oncems of pool/equipment designers and 
manufacturefs, pool operators, and adaptive aquatic Instructors regarding 

providing swimming pool access to people with disabilities; and 

• to identify and evaluate available solutions to providing the highest degree 
of independent access possible for people w-ith disabilities. 

With the assistance of a national advisory panel, four principal activities were , , 
undertaken; a comprehensive review of literature: a national telephone survey of: 
people with disabilities; a national telephone survjjyof swinuning pool operators, 
managorB, aquatic directors, and adaptive aquatic instructors; and on-site 
testing by people with disabilities of identrfied designs and devicos used for 
entering and exiting swimming pools by people with disabilities, rhis report Is 
organized according to the four principal activities, comprehensive project 
recommendations, and exionsive appendices. 

The cornprehertsive review of the literature presented in Ute first chapter is 
organized into four sections. A review of the published pool-related literature of 
the past 36 years is presented in tlie first section. A review of the state building 
codes related to swimming pools comprises the second section. The third 
section examines the existing standards for public swimming pools and spas. 
ANSI/NSPM 1991 and ANSl/NSPI-2 1992. An analysis of the Rscrealion 
Access Advisory Committee recommendations Is presented in the fourth section 
of the first chapter (1994). , The recommendations of each of the sub-committee 
reports that dealt with svwmmihg pools, sports facilities, places of amusement, 
and developed outdoor recreation areas, were analyzed separately. Thougli 
minor differences in technical specifications were found, tfiere was general 
agreement among the various sources. 
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Results of the survey of people with disabilities, the survey of aquatic 
professionals, and Lhe on-site tasirn&pf ctesighs and devices by people with 
disabilities are presented in chapters two, tfffee, and four. The study sampie, 
procedures, resuits, and summary arc provided. Results are presented for pool 
behavior, pool policies, and experiences with the seven identified means of 
access: lifts, rarnps, 2 ero depth entry, stairs, transfer steps, transfer walls, .nnd 
movable floors. 

Comp^eher^srve recommendations are presented in Chapter Five. A rationale 
based cm the project findings Is provided for eacli recommendation. Finally, 
extensive resource information as well as project documents are presented in 
the Appendices, 

Study Limitations 

Findings cf Uiis project should be considered in: light of the following limitations: 

• Although subjects in the survey of people with disabilities were randomly 
drawn from the sample pool, the sample pool was developed from volunteers 
wtio had agreed to participate in the study. 

» Subjects In the on-site testing volunteered foi- the study and were paid for 
their participation. _ _ 

• No attempt was made to determine statistically Die validity and reliabmty of 
tite survey instfuments. 

• The on-site testing was limited by the availability of designs and devices, thus 
wet ramp slopes between 8.3Vo and 5% could not be tested end transfer walls 
could only bo tested by a small number of subjects. 

Advisory Panel 

A national advisory panel was formed to provide assistance in the literature 
review, study design, survey developrnerit, and critique of project findings and 
recommendations' Representing people with disabilities, architects, poo! 
builders, equipment manufacturers, the hotel and .motel industry, and nations! 
aquatic organizations, the advisory panel rendered invaluable infom'iation to the 
project. On two separate occasions the panel met for two days to review the 
project design, critique study procedures and survey instrurnents, identify related 
resources, and discuss access issues revealed In the study findings. The 
advisory panel also reviewed all of the project documents, including drafts of Uie 
literature review and project report. 

Near the end of the project, a two-phase Modrffed Delphi Technique was 
co.-idurted with tiie advisory panel. Once the study findings had been analyzed, 
a draft project report with recommendations was maiiod to the panel. Based on 
3 review of tlie draft report, panel members were asked to a rate the degree to 
which they agreed or disagreed with each recornmendalion using a lO-point 
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Liken-type scafe (1 Strongly Disagree - 10 Strongly Agree). TTte results of tlie 
panel ratings were calculated to deteripirie the. artiounl of consensus among 
panel members. The revised recotnmendalions and rationales were then sent to 
the advisory panel a second time; ’iHe results of the Delphi pryce.ss (Appendix 
A) revealed significant consensus among panel members. Each of the 76 
recommendations received a mean rating greater than 7,D, Indicating strong 
agreement. In conbast, there v/sre nine recornmendations in the first round tliat 
received mean ratings of less than 7.0. Given the diversity of the advisory 
panel, the strength of the consensus was significanl 
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neither case shouid transfer step? obstrjct access to the stairs tor ambulator)' 
persons. 

As transfer steps are a continuation of the edhfiguratiori of the poo! stairs, the 
specifications of stairs discussed previousiy would apply to transfer steps as 
irvell. Transfer steps would continue to rise to a platform from -which someone . 
could easily transfer to a wfieeichair. The recommended height of the platform 
hns varied bchveen 1 4 and 19 inches (Illinois Department of Conservation. 

1978; Indiana Departniont of Natural Resources, 1.981; Mace: 1963; Osinski, 

1 933; Popke, 1 994). Mace (1 993) has recommended the transfer platform be a 
minimum of 24 incJies square, to provide ample space for side transfers, Popke 
(1994) has recommended a platform 24 inches wide and 14 inches deep. 

Osinski (1993) recommended that handrails be placed to allow either isfl or right 
handed access, Parks Canada (1994) recommended that on® continuous railing 
be placed along the back of the platform and along the side opposite the transfer 
space. The recommended heights of handrails for transfer steps have been 
consistent with those tor stairs. 

Pool Lifts 

Pool lifts aro mecfianical devic.es that move a person into or out of the water, A 
variety of lifts are currentty available; some are permanently installed others aro 
portable, placed in a deck mounting or rolled into place when needed. Lifts may.', 
require a transfer from a wheelchair to the lift seat or may have a sling seat that 
moves ilTs person directly from a wheelchair to tlie water. Sortie lifts are power 
operated and others are operated manually; some can be oporated 
irdepentJently by the user, while others require assistance. 

There are very few specifIcaUons for pool lifts mentioned in the literature. 

Osinski (1993) suggested a seat height cf 19 inches above the deck to facilitate 
transfers to and from wheelchairs. She recommended that lifts be placed «uch . 
that they lower users into "shallow or standing depth water." Osinski niso 
recommended lifts be constructed with corrosion-resistant materials to protect 
thorn from water and pool chemicals, that they be sturdy and lightw-eight, and 
that they be securely anchored and bolted into the deck. 

Lifts are both useful for "people witit severe disabilities vrfio cannot uso other 
methods to enter tlie pool and for those with minor mobility impairments wlio 
may find lifts easier to use' (Mace, 1993, p.'36}. For some large individuals with 
severe disabilities, lifts may provide tfie only viable means cf access, in pool 
facilities where space limitations prohibit the use of ramps or steps, lifts provide 
an effective and relatively inexpensive alternative. 
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Though lifts provide pool access regardless bTthe user's physicsi limitstioris, 
lifts have not received urrrversal -acceptance. Without explanation, Parks 
Canada (1994. p. 57) referred to lifts as.the “least desirable form of pool entry." 
Lifts,, cTften do require an available poWer source, but the most frequently used 
power source, water, is usually readily available at pools. As with any 
meclianical device, lifts must be.kept in good working order to ensure tliat a pool 
facility is always accessible. In.sorrie situations, trained personnel will be 
needed to operate the lift (Mace, 1993); 

The issue of independent operation of lifts is a controversial one. Osinski stated 
that. "The best lifts are those that can bo operated by the individual with little or 
no assistance’ (Osinski, 1993, p. 18). Conversely. Popke (1994, p.40) reported 
that manual lifts, which require assistance, ensure that “someone other than a 
user will be nearby while a person is in the water. You never w’ant to place a 
disabled individual into a pool unchaperoned.” Though fewviould argue that 
anyone, including someone with a disability, should swim alone, disability should 
not be the discrirtiinating factor to determine who can participate independently.. 


Moving Pool Floors 

Moving pool floors allow the entire pool floor, or just a section of the floor, to be 
raised or lowered to any depth or to a desired slope (Kacius, 1990), Hydraulic 
pistons are used to move the reinforced concrete or fiberglass sub-floor. If the 
floor is not perforated or slotted, a PVC grill around the perimeter of the floor 
allows water to circulate both above and below thefioor. When the floor is 
raised to deck level, participants can either walk or roll their wheelchairs onto 

the pool floor ar>d be lowered to the desired water depth “at G rate of 

approximately ohefoot per minute’ (Osinski, 1993. p. 18). In 1994, the average 
cost of movable floors was reported to be $300,000 (Nianiatus, 1994). 

1‘he movabie floor concept has been called “orte of the greatest swimming pool 
innovations* (Priest, 1991. p. 9). An advantage of Ute movable floor Is that it ^ 
provides easy access to nearly anyone, while adding great flexibility to a facility. 
Competitive pools must be a uniform 6 to 9 feet deep (Kacius, 1 990), much too 
deep for novice swimmers, young children, water aerobic programs, and some 
people with disabilities. The movoble floor can be rair»ed to any depth to 
accommodate Uiese varied needs (American School & University, 1977), 
Raising ttie floor to deck level also provides a large multi-purpose space (Mace, 
1993). in addition, multiple swiinmerawilh disabilities can be moved into and 
out of the pool at one time. The disadvantages of the movable floor are 1) the 
relatively high initiai cost for equipment and installation, 2) the time it takes to 
move into and out of the poou 3) the. general disruption of pool ardivities when 
the floor is moved.. 4) the, dependency, on, otfiers for a per.son with o disability to 
move into and out of the v^rater. 
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indicated that lechnicai specificalions would be necessanr' to onsure compliance 
or reduce confusion. Ofhers cautrohed against mandating particular tochnologies 
or methods of access, preferring lo legve open the ‘‘opportunity to exfriore 
additional means of access more freely.’ 

Most of the comments agreed that none, of tfie proposed solutions provided fully 
independent access to the water. Several comments noted the benefits of lero 
depth entry pools to many users. Other comments suggested e method not 
discussed in the report a transfer waH around the pool edge, with tlie pooi water 
height actually above the deckleveF. Two comments proposed a modmum ramp 
slope erf 1 ;2Q for ramps into and under water, to counteraiS the buoyancy of 
individuals in water. They noted the difficulty of pushing a wmceichair undenvater 
and the tendency of chairs lo tip over backwards when going up a r amp under 
water. 


Design/Device Costs 

Through searches of Abledata, disability and aquatic journals, ond vendor 
literature; discussions with vendors at the National Recreation and Park 
Association National Congress; contacts with product manufacturers; and 
referrals by the project advisory panel, a comprehensive list of exsting products 
and their costs were compiled {Appendix B). Construction estimates for designs 
of a dry ramp/transfer wall and a wet ramp (Appendix D) w^re developed by Mr, 
Tom Begley, Braefford Woods Facility Engineer. The following discus-slon is 
based on tfie ftndings of those efforts. 

The majority of the removabie or portable means of pool access were comparable' . 
In price, generally ranging from $2,000 to S6.000. Oi all of the identified moans of 
pool access, lifts provided the largest number of options from wtnich to choose and 
the widest range In cost, Tliere were 18 po^ver operated lifts identified, ranging in 
price from S1,S80 to $25,000 (Product Table. Appendix B) with ss moon cost of 

$5,576. The least expensive model was water*powsfDd, but il could not be 

operated independently by the user. Four removable remps were identified, wi^ 
prices ranging from $4,600 to $6,331. The most expensive of the ramps was 15- 
feet long, made of stainle.ss steel and custom designed for each poors gutter or 
perimeter profile. The least expensive ramp, nearly $2, ODD cheaper, was also 15^ 
feet long and made of stainless steel. There v/ere also four types of portable 
stairs available. Prices for the, stajrs ranged from $972 for a four-step stainless 
steel model to 33,000 for a five-step stainless steel model. Only two transfer 
steps could be idenftfred— one at $864 and the other at 32,450. The toss 
expensive transfer steps provided a Uansfor point IB to 20 inches above the deck 


^Several commefTts referred tDlh» as an 'Australian pool,' but liiti Ameriir-an Nalona! Red 
Cress’ 1G77bDok Adapted Anuaiticg refers to 'Sifs as a “New Ze^and type poo!.' 
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National Cantsr on Accessibility 
SvAiTiming Pool Accessibility 



Purpose 

The purpose of this study was to to determine the needs and preferences of 
people with diverse disabilities and functiwting levels, representing all regions of 
the U.S. and a wide range of ages regarding effective access to swimming pools. 
Data were collected regarding subject characteristics; pool behavior including 
frequency, purpose and t^e of pool used; preferences and problems 
associated with various means used to access swimming pools. 

Procedures 

The survey instrument (Appendix C) was developed by project staff in 
cooperation with the project advisory panel and the Indiana University Center for 
Survey Research. The survey was pretested April 10 • 14, 1996 using 25 people 
with disabilities idontifed in the original sample pool. After revision of the survey 
instrument, data collection was conducted from April 25, 1986- July 16. 1996. 
The survey was administered by the Indiana University Center for Survey 
Research in Bloomington. The average Interview length was 29.5 minutes, 

Data were collected by telephone using the University of California Computer 
Assisted Survey Methods software (CASES), interviews were conducted from: 
9:00 AM - 9:30 PM, Monday - Friday; 1 1 :00 AM - 5:00 PM, Saturday; 1 :00 PM - 
9:30 PM, Sunday. 

The data collection staff Included 5 supervisors. 7 senior Interviewers, and 29 
interviewers. All interviewers received at least 20 hours of training in 
iriterviewing techniques before production interviewing. Interviewers received 
two hours of specific training on the questionrraire. Interviewers were instructed 
to read questions and response categories at a 2-word3-per-second pace, 
interviewers were also trained to use neutral probes and feedback phrases. 

Audio and visual monitoring was regularly conducted by the telephone 
survey supervisors using the CSR facilities, which do not allow the interviewers 
to know they are being monitored. Monitoring was conducted randomly, with 
each interviewer being monitored at least <Mice during each 4-hour shift. 
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Sample 

Prior to pilot testing of the telephone survey, an introductory letter \vas mailed to 
2,900 people wth disabilities in ttie NCA subject database. The letter explained 
the purpose of th© project and requested volunteers for participabon in the 
project Subjects were recruited through messages to Internet disability- related 
list servers; announcements in disability related newsletters and magazines; and 
news releases to nev'^papers. 

A total of 449 people volunteered to participate In toe survey. An initial sample 
of 300 people v^re randomly selected to participate in the study. Of those, 205 
(G0%) persons v^th disabilities completed a telephone interview; 12 refused to 
be interviewed (after 2 attempts); 1 1 ware consistently unavailable after multiple 
callbacks; 13 were away during the survey period or had an illness: 64 reported 
they didn't have a disability (replaced in the sample pool); 19 had non-working 
numbers or problems on the line; and 20 never answered after at least eight 
attempted calls wito at least two attempts In each of four time periods (weekday 
morning, afternoon, evening, weekend). The geographic locations cpf 
re.spondents are depicted in Figure 2.1. 

Figure 2.1. Geographic, location of survey respondents. 
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Reotilts 

Sample Clwacteristics 

The subjeds interviewod in the study reported a wide rang© of disabiiitles (Table 
2.1). There were 13 major disability categories represented, wth spinal cord 
injury the most frequently reported disability. 


Table 2,1. Subjects’ disabilities. 



N 

% 

Amputee 

10 

5 

AHhrftis 

6 

3 

Cardiovaseiilar AceMent 

2 

1 

Cerebral Palsy 

16 

B 

Multiple Sclerosis 

30 

15 

Muscular Dystrophy 

20 

14 

Orthopedic Impairment 

9 

4 

Neuromuscular Impairment 

12 

6 

Post Polio 

15 

7 

Spina Sifida 

5 

2 

Spinal Cord Injury 

47 

23 

Visual Impairment 

13 

6 

Other 

10 

6 


Of the 205 subjects inlervlowed. there were 107 females (52%) and 90 (48%) 
males (Table 2,2). They ranged in age from 8 to 89 years with a mean age of 
47.3 years. They had been disabled for an average of 25.6 years with 2 years 
the shortest time since disability cmset and 64 years the longest. Seventy of the 
subjects (34%) were identified as ambulatory, which for the purpose of this study 
indicated the individual did not use an assistive device for mobility or used an 
assistive device that enabled them to walk (c.g., cane, crutches, walker, 
prosthesis). There were 132 subjects (64%%) w4io were non-ambulatory. 
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Only 9 (1 3%) of U^e rsmp users reporied any problems with! r-amps. Steep 
slopes, needing assistance pushing out of the wrater, and sHpperihesi; were most 
frequently mentioned as problems. SIlpperinGss was mentioned by both 
ambulatory end non-an'jbulatofy tndivftiuals. 

L.rfts Of those respondents who had used a pool since the onset of their 
disability, 7B (41%) had used a lift to enter or exit a pool. Most of those 
individuals (78%) had used s pool lift in the past five years, 60% in the past two 
years. Ttie majority of those lifts were power operated (68%). had a seat (65%). 
and ware not perceived by tlie users as portable (60%). Of the 18 people who 
had rnostrocently used a portable lift, seven (30%) had to request the lift, be set 
up, They had to wait from 1 to 20 mingles to have the lift set up. with a mean 
wait of 6.12 minutes. 

Though less than half of the pool lift users (4C%) were able to transfer to and 
from the lift by themselves, the majority (70%) found it easy to transfer to and 
from the lih. A further analysis indicated a significant difference in the perceived 
ease of Iransferring between those who could transfer Independently and those 
who could not (>f~20,35. p<.01). The difference could not be attributed to those 
non-ambulatory users who usually needed assistance to and from their 
wheelchairs, as there was no significant difference in perceived ease of transfer 
between ambulatory and non-ambulatory lift users. Analysis of user cornmento 
revealed two factors tliat may have contributed to the difference: the type of lift 
Seat and locaijOn of the lift seat. Several users experienced difFfculties when 
transferring onto stretciiers and sling seats. One user stated, “I felt like a 
whale,' CompBririg ease of transfer by the type of lift seat revealed a significant 
difference between lift stretcher seats and bothfomied plastic and sling lift seats 
(X^-7;67. p=;02), There Was no statistical difference in ease of transfer between 
the formed plastic and sling seats. Several users also commented tliat tlie 
location of the lift seat made It difficult to transfer. Proximity to the water's odge, 
height of the seat, and interference from other object© were common problems. 

Fifty-three of the pool lift users (70%) were not able to operate the lift by 
themselves. At least pari of that could be attributed to the type of lift used, as 
manual lifts were used by 25 (33%) of the pool users. When only power lifts 
wore considered, tlieie were still 29 (59%) of the power lift users who could not 
operate the lift. Physical ability did not seem to be a major factor, as there were 
no significant differences among ambulatory and non-ambulatory power lift 
users. Examination of the lift user comments revealed that the location of the 
controls was most frequently cited as the reason for not being able to operate 
tfie lift. Seventeen of the power lift users (59%) noted titat they could not reach 
or operate tJte lift conlxils. A second reason commonly cited as a reason for not 
being able to operate the lift was poo! polides that prohibited independent 
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operation^ 71x:re were 1 3 l power Tift users (45%) 'wno e>q?ressed this reason. 
Physical limitations were noted by fiv& of the users. 

Poo! irfi users reported that itflsw^re comfortable (81%) and very ssrfe (53%), 
There were no significant differences between pow^r and inanuai lift user.s nor 
between ambulatory and non-ambulatory users for either comfort or safety. Pool 
lifts received moderate satisfadiomatings, with a mean rating of 3.77 out of a 
possible score of five. There were lio significant differences on satisfaction 
between type of lifts nor between user mobility. 

■fhere were 18 users (23%) vdio reported problems with lifts. The most 
commonly cited problems were difficulttes with transfers (5), s lack of 
independonce or coritroi (6), and safety concerns. Three pool lift users reported 
injuries from the lifts, one because the lift fell over on the person. 

7ero Depth Entiv . Thirty-two respondents, 36% of ail tiios© who used 
pools since the onset of their disabilities, indicated they used a 2 :ero depth pool, 
Most of those individuals (64%) had used a zero depth entry pool in the previous 
five, years. Only 27% erf the zero depth entry pools had handrails, and only a 
third of the users at those pools actually used the handrails white entering and. 
exiting the pool. Assistance in using zero depth entry pools was required by 
27% of the users. There was no significant difference in need for assistance 
between ambulatory and non-ambulatory users (>fs0.02. p=,89). 

Zero depth entry users found them to be easy to use (80%), comfortable (82%), 

and.eomewhatsate (55%). There were no significant d’fffcrcnccs between. 

ambulatory and non-ambulatory users on any of those factors, Zero depth entry 
received high satisfaction ratings, with a mearj rating of 4.0 out of a possible 
score of five. There were no significant differences between ambulatory and 
non-ambulatory users in their satisfaction ratings. 

Problems were reported by 18% of ttje zero depth entry users, Unsure footing, 
difficulty pushing out of the water, and rough surface were the problems noted. 
One wheelchair user entered the poo! by transferring out erf Ute witeolchair and 
onto the zero depth entry surface, which was rough and uncomfortable. 

Mov able Flo o rs. Only 8 respondents, 4% of tho-so Wh,o had used a pool 
sines the onset of their disability, had used a movable floor to enter a pool. Only 
25% of those individuals had used a movable floor In the past five years. Most 
pods (67%) were likely to nave only a portion of the floor move, which took from 
2 to 5 minutes to be raised or lowered, with a mean lime of 3.5 minutes. 
Typically, the floor would have to be cleared of other users when it was being 
raised or lowered (100%). Most movable floor users (67%) entered the pool 
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National Center on Accessibility 
Swimming Pooi Accessibility 

Aquatic PfOfessionals Su rvey 

Purpose 

The purpose of this study was to determine the current practices of pool 
operations related to entering and exifing swimming pools by pcopio with 
disabilities. Specificaily, the study was designed toe)airninfc the prevalence of 
designs and devices used to provide poo! access, related poiicicE and 
procedures, as well as safet)*^ arid maintenance concerns of aquatic 
professionals. 

Procedures 

The suivey ir^st/ument (Appendix D) was developed by project staff in 
cooperation with the project advisory panel and the Indiana University Center for 
Survey Research (CSR). The survey was conducterJ by the CSR from July 3, 
1996 tc August 1. 1996. The average interview lerrgth was 26 minutes. Data 
were collected by telephone usirig the University of Calrfonrla Computer 
Assisted Survey Methods software (CASES). Interviews were conducted from: 
9;0D AM - 9:30 PM. Monday • Friday; 1 1 :00 AM -6:00 PM, Saturday; 1 :00 PM - 
9;3Q PM, Sunday. 

The data collection staff Included 5 supervisors, 7 senior interviewers, end 29 
fnlerviewers. Ail interviewers received at least 20 hours of training in 
interviewing techniques before production Interviewing. ItitervieMifs received 
two hours of specific training on the questionnaire. Interviewors were instructed 
to read questions and response categories at a 2-vA>rds-pBT-second pace, 
Interviewers were also trained to use neutral probes and feedback phrases/ 

Audio and visual monitoring was regularly conducted by the tolephons SLiivay 
supervisors using the CSR facilities, wttich do not allow the interviewers to know 
they are boing monitorod. Monitoring was conducted randomly, wiUi each 
incerviewar being monitorod at least once during each 4-hour shift, 

Respondents who indicated their pools had one or more of the identified means 
of entering and exiting pools were requested to complete a follow-up 
questionnaire. Questionnaires specific to each device (Appendix D) were mailed 
to the respondents and faxed or rriailed back to the investigators, lliese 
questionnaires requested information on the specific models, dimensions, 
configurations, and costs of the devices. 
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K^ults 

F-ooi Characteristics 

I he majority of the pools representetl in the sun/ey were operated by municipal 
recreation departments (56%) with significaritly f€?wer from YMCA/YlVCAs, 
hospitals, universities, water parks^ and hotels (tabSe 3,1). For all but water 
parks, the most common type of pool was the multipurpose poo!. Wading pools 
(5) were tiie type tTf pools most often identified in the ‘Other' category, 

Of the 103 agencies represented inlhe study, 72 0^0%) collected data on the 
number of users of Itisir facilities (Table 3.2)v Ttie agencies reported a mean of 
11(3,206 users of their facilities in 1&95. though there was significant variahiiity in 
the number of users within each type of agerKy and emong the types cjf 
agencies. Iliere were 26 agencies that collected data on the number of pool 
users with disabilities. For all agencies, the mean number of pool users with 
disabilities in 1995 was 3,713. which accounted for 14%t7fthe total pool users 
for those agencies, 

Accessrible Designs and Devices 

Overall, 73% of the agencies reported having “at least one way for people with 
disabilities tn enter and exit the water" and 48% reported having more than one 
means of access for people with disabilities (Table 3.3). Of those agencies 
reporting at least one means of access, pool lifts were used by the largest 
numbor Of agencies (55%). Lifts were Uie donwnant method for each type of 
agency except water parks, where zero depth entry pools were most often fburtd. 
(100%). Ramps (36%) and zero depth entry (29%) were the other commoniy 
used means of access, tijough there was great variability among agencies. 

Lifts. The 67 aquatic professionals that reported using l.lts at their pools 
were asked how often the lifts were used by people with disabilities in the 
previous 12 months. Nearly half of the respondents (49%) reported that lifts 
were usad two or more limes a wreek and 47 (62%) reported that lifts were used 
three or more times a month. There were 8 (15%) agencies that reported the 
lifts were 'never used." 

Of the lifts used, 34 (63%) were powof operated lifts (hydraulic or electric) and 
13 (37%) were manual lifts. Thougli a majoriti' of Hie pools were power 
operated, only 20 (36%) agencies reported their lifts were “constructed in a way 
that allows people with disabilities to use it independently.” There were also 4 
(11%) agencies that would not allow/ their lifts to be operated without staff 
assistance even though the lifts were capable of being operated independently, 
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Related to the independent use. of lifts the issue of lift portability. Portable 
cr removable lifts v»‘cre used by 45 (81%) of the agencies that operated lifts. 

The vast majority of those agencies. (73?4) did- rrof have the lift in pfaoe at all 
times, People with disabilities, had to request the lifts beset in place before they 
couia be used, A variety of reasons for not having the lifts in place at all times 
wre given by respondents. Safety and liability, lew demand for its use, 
interference wth poof competition, and lirntled deck space ^vere most often cited 
as reasons for not keeping lifts in place at alt times. 

Location of the lift seat in relationshp to the svaters edge required a specific 
measurement and could not be accurately determined via telephone interviews. 
Aquatic professionaL repoited having a lift, were asked in tlie follow-up 
survey to measure the distance from the front edge of ttie lift seat to Ihs edge of 
the pool. Measurements were received from 23 of the 25 follow-up agencies 
with poo! lifts. Distances ranged from 3 inches to 36 inches with a mean 
distance of 15.6 inches. 

Respondents were also asked to identify the advantages of their lifts. The 
advantage mentioned by nearly all respondents was that lifts enabled people 
with disabilities to readily access the water. Minimal staff assistance and 
durability were also frequently mentioned as advantages. 

There were also a number of disadvantages associated with iifls. The most 
commonly noted disadvantages related to the program interference of lifts. 
Respondents expressed concern Wth the amount of deck space used, staff time 
required lo operate or set up the lift, and interference during swimming 
competition. There were also safety concerns expressed. Numerous, 
respondents merrtionccJ the maximum weight limitations of the devices a^^cl the 
potential danger for heavy people. One respondent indicated the lift shaft had 
actually bent while someone was using it. Respondents .also cited the lift as s 
hazard in the louvered position when no one was using the lift. Finaliy, concern 
was expressed for the dignity of people with disabilitios. Respondents noted 
that lifts draw attention to users, and in doing so “takes away their dignity.” Lifts 
were rated high for effectiveness and convenience (Table 3.4) and only 
moderately for maintenance. 

BjjDRS. There were 37 aquatic professionals wiw reported having wet 
ramps at their pools (Table 3.3)., Of those professionals, 28 (76%) reported the 
ramps were used by people with disabilities two or more times a week and 31 
(84%) reported the ramps were used at least throe times a month, Only 2 (5%) 
of the respondents indicated tlieir ramps were never used by people v/ith 
disabilities. 7^1! agencies with rarnp^ lndlc.ated the ramps were also used by 
people who could walk. 
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ambulatory subjects. Subjects repeatedly mentioned the *floppy,* “flimsy, and 
'wobbt/ handrails as 9 problem. 


Ufts 

Lifts may be classified by Iheir configuration (platform or seat) as well as the 
means by which they are operated (manual or power). Though platform IKts for 
pools do exist, they are less common then seal lifis and only scat lifts were 
tested in this study. Both manual and po^er operated IrfU wore tested. 



Seal Dosrtionmo . The position of the lift scat was rmportant to the ease 
and safety with which subjects used a lift. Seat height and its location in 
relationship to the edge of 
the pool were parlicutarty 
important. In order to 
facilitate safe transfers. 

ADAAG requires seat 
height of 17 to 19 inches 
for botti shower stalls 

(4.21 .3) and water cbsels 

(4.16.3) . It would be 
reasonable to apply the 
same standard to pool lifts 
with seals. Yet. tite with 
scats as high as 22 Inches 
were found in this study 
(Figure 4.5). Seats higher 
than 19 inches were very 
difficult for those 
transferring from 
wheelchairs 


A more troubling problem 
was created by lift seats 
located too dose to or over 
the water. In addition to 
being 22 inches above the 
deck, the front edge of the 
seat for the lift shown in 
Figure 4.5 was also four 
inches beyond the pool 
deck. Users needed to 
locate their wheelchairs at 
deck edge and transfer 


Figure 4.5 Ufl seal hoigrit at 22 inches and 4 
Stchos from edge of pool deck 
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four inches over water to the 
seal Another pool tested had a 
gutter 1 1 1nches wMe and six 
inches below the pool decK In 
the raised position, (he front 
edge of the IrR seal was two 
inches beyond the deck edgo. 
Again, a v^eelchair had to bo 
located precariously close to the 
deck edge and never 
immediately adjacent to the lift 
seat which made transfers 
difflcull and unsafe for many 
users. However, the lift pictured 
in Figure 4.6 rotated 180*. which 
moved the lift seat away from the 
pool edge and allowed a safe 
and comfortable transfer. 


Figure 4.6 UR that rotates 180* 

Clfi^ deck space . Adequate clear space is needed adjacent to the lift 
seat to allow for a side transfer by someone using a wheelchair. In the present 
study, obstructions or obstacles were often observed within deck space 
immediately surrounding the Itfls. These obstacles were often created by the 
IKta. A lift with deck braces used to support the lift is depicted in Figure 4.7. Tlie 
location of the braces interfered vwth the transfer of some users. In another 
situation, the lift was improperly installed and the water supply hose created a 
potential topping hazard (Figure 4.6). 

Inde pendent op eratio n. Lifts operated manually cannot be used 
Independently, as they require someone other than the person using the lift to 
ate the crank to raise and lower the lift. Pow«r operated lifts, however, offer the 
the possibility of the person uskig a lift to also operate H independently. In order 
for lifts to be operated independently, at least two factors must be present; 
controls that are accessible and controls that are operational from both raised 
and lo^^red positions. 


N4tion«l Center on AccesslMItty: Pool Acceistt^fity Project 


pHpt: ?l>or IJti 


106 



FigiJni 4.8 Walar hra to 18 
CTvatod a potofriial trtpping hazard 


For controls to be accessibla. they must bo located where they can bo easily 
reached, be operable with one hand and not require tight grasping, pinching, or 
Iwiabng of the wrist (ADAAG 4,27.4), Also, the force required to adjvate controls 
rnuot be no greater than S Ibf <22,2 N). Each of the powar lifts tested had 
controls that could bo operated with one hand without tight grasping, pinching or 
twisting of the wrist However, not one of the lifts had controls that coukt be 
easily reached by someone sealed on the fift The lift depictod to Figure 4.9 
required the user to place his or her hand through the handraft to reach the 
conuol. When Ihe lift was activated, the person’s hand could bo easily pnched 
or caught between the lift and the seat The controls on the lift pictured in Figure 
4.10 were located tjn the pedestal and above the etoow of the person seated on 
the lift, which was awfrward for most users and totpossiblo for others. 

Power operated lifts also need to be operable front both the raised and lowered 
positions. Once a person has used the lift to enter the pool, he or she must be 
able to raise the lift in order to exit. If more than one swimirtar needs the lift, it 
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figure 4.9 Contra! mechanism F^ura 4. 10 Conlrol mec^iartism located on 

requirod user to place hand through pedostat 
ha^raii 

Transfer Wall 

Only four subjects were avatlabte to test the transfer wall used in this study, 
which made meaningful statistical analysis Impossible. Nevertheless, the 
observed behaviors and comments of users provided significant insights. 
Factors of interest with the transfer wall included dear deck space adjacent to 
the transfer wall, the height of the wall from the deck to the lop surface, the 
depth of the top surface, tho distance from the water lo the top surface of the 
wall, and handrails on tho top surface. 

On the pool tested. Uie deck area adjacent to the transfer wall was level and 60 
Inches by 60 inches, which provided ample space for persons lo transfer from a 
wheelchair, with or without assislarKe. The height of the wall from the deck lo 
the top of the surface was 19 Inches This height was effective for both 
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Nalfpnai Center on Accessibility 
U.Sv Access Board 
Swimming Pool Accessibility Project 

Recomnnendatrons 

Based on a review of the literature and findings of the three studies completed 
as part of this project, the foflowng recommendations are proposed. ThD&s 
re-^commendations are Intended for new construction of pools unless otherv'/ise 
noted, These recommendations do not apply to pools used exclusively as part 
af an amusement ride. 


General 

1 .0. At least one accessible means of water entry/exit shall be provided for each 
swimming poo! and shaii be located on an accessible route. 

Rationale: RosuHs of this project Indicate that people with disabilities 
frequent pools with some regularity despite tfje many barriers noted by 
Mace (1893). Osinski (1993). Popko (1994) and others. The telephone 
.survey of people with disabilities Irtdicated that 60% of those surveyed 
had used a poo! during the previous year, and most commonly once a 
month. Aiso, the pool facility survey lound that those pools for which 
attendance data were collected averaged 3,713 visitors with disabilities 
during the past year. People witli disabilities accounted for an average of 
1 4 % of the total visitors for those pools. 

The. importance to people with disabilities of providing accessible 
means of entering and exiting pools was clearly demonstrated in the 
survey of people with disabilities. Of those individuals surveyed. 99% 
indicated that one or more means of access should be required at each 
pool. 

The feasibiiity of this recommendation was supported in the 
findings of the pool facility survey. At least one means of access for 
people with disabilities was already being provided at each pool operated 
by 73% of the respondents. The prevalence of accessible means of 
access was found across all of agencies. 

1.1. Swimming pools with more than 300 linear feel of pool wall shai! provide at 
least two accessible meshs of water entry/ewt located on accessible routes. 

Rationale; Recognizing the need to provide multipie access points for ail 
users, ANSI/NSPI-1 standard 5.2 requires at least two means of enlrytexit 
for ail pools 'so as to serve both ends of tfie pool." In addition, standard 
5.2.4. requires a means of enlry/exit *a minimum of every sevBnt/'hvo 
(75) linear feet of podi wall or fraction tfiereof.'^ Multiple access points 
provided for greater safety and Convenience to user.s, allowing them to 
exit a pooi easily when they become tired or in danger, as well as to enter 
and oxii a pool near an area bf interest (e.g., stiallow end or deep end). 
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ramps by many respchdehts tn the telephone survey was due to the need 
for an aquatic chair. 


Pool Lifts 

F’ool lifts are mechanicsi devices that move a person inlo or out of the 
water. Some Iffls are permanentiy installed others are portable, placed in a 
deck mounting or roiled into place when needed; 

When provided, pool lifts should fneetithe following specifications: 

3.1. Pool lifts shall facilitate unassisted operatron. 

Rationale: Consistent witli the ADAAG standard for platform lifts (4. 11.3), 
this recommendation would provide Comparable access to poo! lifts. 

There are limitalions in assuring indepfendefit transfer to and from pool 
lifts, therefore, the requirement for ur^assisted entry and exit to platform 
lifts is not included in this recommendation. This recommendation is 
supported by findings of the telephone survey of people with disabilities in 
vstiich 81% of the respondents indicated the abilih' to use a deslgn/device 
without assistance was important or very important. Also, 57% of the pool 
facility siarff Indicated i1 was important or very important that a device or 
design be used without pool staff assistance. 

3.2. Clear space; A minimum clear deck space of at least 60 x 56 inches to one 
side and to thefront of the lift seat must be provided. The space under the lift 
seat could bo included as part of the clear space as long as the area is 
unobstructed. 

Rationale: In order to safely transfer from a wlieelchair to the lift seat, s : 
wheelchair user must have sufficient room to place the wheelchair next to: 
the lift scat. As the optimum positioning will vary according to the user's 
functional abilities, clear space is needed at both the front and side of the 
lift seat, Again, ADAAG (4.17.3) standards for toilet stalls provide a 
parallel situation from which to draw'. The standard toilet stall provides a 
clear .space on one side of the water closet to enable persons who use 
whoelchairs to perform s side or diagonal transfer from the wtieelchair to 
the water closet, 

3.3. Seat location; In the raised position the lift seat edge used for transfers 
must be located over the pool deck at loast 12 inches inside the deck edge. 

Rationale: The requirement of a minimum of 12 inches from the seat 
edge to the deck edge is necessary to allow for a transfer sway from die 
water. There were several iFfts tested, mcluding lifts installed less than 
one year prior to use in this study, for which the nearest seat edge was at 
the deck edge or over the water surfatiB. The danger to users in those 
situations was both real and perceived. Also, seat tocation was identified 
as a problerrl by respondents In the telephone survey of people with 
disabillUos, 
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3 4. Seat height: Lift seats shoutd be located 17 Inches from the deck to the. top 
of the seat surface. 

Rationole:This height range is needed to allow easy transfer from 
wtieeichairs to the raised edge. The height is consistent with the seat 
height ranges for water closets iriADAAG (4.16.3) and at the upper range 
of the -Access Board’s recommendations for fourth graders (9 years old) in 
children's enviionments (1992^ Chapter 5, p. 12). !t moy be advisable for 
tJte lift scat to be readily adjustable to other heights to accommodate 
users with seats of varying heights, however, the seat must have the 
capability at stopping in the transfer position at a height c-f 17 inches, 

3.5, Sealwidt)v The lift seat width should be a minimum of 19 inches wde 

Rationale: Each of the tested seats met or exceeded tliis width and no 
problems wore observed. 

3.6, Footrest: A footrest shouid be attached to the lift seal. 

Rationale: For many adults, tlreir legs will extend beyond the 17 inches ' 
distance below the lift seal. Without a footrest, the user’s feet will drag 
across the deck, which may cause an injury to the individual. The on-site 
testing provided evidence of Iho problem. 

3.7, Armrests should be located on both sides of Hie Irft seat. The armrest, 
located next to the clear deck space should be capable of moving away from tile 
transfer area. 

Rationale: For stability purposes, subjects in the telephone survey and 
on-site testing Indicated both a need and strong preference for armrests 
on both sides of lifts. A movable armrest is needed nexl to Ihe clear deck 
space to ailowfor transfers. 

3.8, Controls and operating mechanisms: Controls and operating rhechanisms 
at both die deck level and water level positions shouid be operable from the front 
edge of die lift seat and unobstructed by any other component erf the lift, 

Controls and operating mechanisms shall be operable svith one hand and shall 
not require tight grasping, pinching, or twisting of Uie wrist. The force required to 
activate controls shall be no greater than 5 ibf (22.2 N). 

Rationale: The mechanism for operation of tlie lift should allow for safe, 
independent operation by the user. Several lifts used in tlie onsite testing 
had lift operating mechanisms located In areas that required the user to 
quickly move his/her hand wrfien the ifft began to move, Most of the 
mechanisms were difficult to reacivfor someone seated in the lift seal. 
Typically, they were located too close to the seat back and on the outside 
of the armrests, makins them difficult and/cr dangerous to use. 

5.9, Lifts shall be operable from both the deck level and water level. 

Rationale: Tliis recommendation would assure that a person in the pool 
would aivTdys have. access tp the pool lift, wtiilo also providing arxes.'i to 
Other potential users. Each of the power operated lifts used in the on-site 
testing had this capability. 
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3.10. Vertical travel: The vertical travel of should allow the lift seat to be 

submerged 10 inche? to 20 inches below the water level 

Rationale: In order to facilitate a person transferring onto and off of the lift 
seat wfiii© in the water. Based on the b.ubyancy data of the on-site 
testing, a water depUn of 18-20 Inches Vyould provide sufficient buoyancy 
for most users to enter and exit: the wat^ from the lift seat. 

3.11. Minimum lifting capacity: A minimum wejght, of 300 lbs. is required for all 
single person lifts. The lift should steo be capable of sustaining a static load of 
at least three times the rated load. 

Rationale: ANSI AIT.rRuld Number 2002:7A requires a minimum weight 
capacity of 250 lbs. for single seal lifts. However, there were several 
indicators during this project that the 250 lbs. may be insufficient. Lifts at 
two of the facilities used for on-sHc testing had been replaced because of 
weight damage. Breakdowns and injuries due to insufficient weight 
capacity v*«re cited in the telephone suiyeys of pool facility staff and 
people with digabilities. 

Zero Deptli Entiy (Beach Entry) 

Zero depth entry pools provide an end of the pool where the pool bottom 
begins at the deck level and gradually slopes to a deeper level. This creates an 
entry similar to that of a beach. Wfien zero depth endy is provided it should 
meet tile following specfficatfons: 

4.1, Surface; The surface shall be firm, stable and slip resistant. 

Rationale: ANSi/NSPI-1 1991 (p.50) defines a slip resisting surface aa 
one ‘that has been so treated or constructed as to significantly reduce the 
chance of a user slipping. The surface should not be ar) abrasion nazard.’ 
The findings of this project provide further evidence that both slipping and 
abrasion are potential hazards for pools. Slipping was observed by the 
investigators in the on-site testing end tfofh slipping and abrasion were 
mentioned as problems in the telephone survey of people with disabilities. 

4.2. Slope; Zero depth entry pools arc typically designed with very slight slopes. 
The maximum slope of a zero depth entiy should not exceed 1:12 continuing to 
a minimum depth of 30 inches. For pools Jess than 30 irwihes deep, the slope 
should continue to the depth of the pool. Whenever the slope exceeds 1 ;20, it 
shall be considered a ramp and all recommendations for a ramp would apply. 

Rationale: The findings of Uiis project indicate that submerged slopes 
greater than 1:12 are not only very difficult for many non-ambuiatory 
users but can also be hazardous for non-ambulatory' and arnbuiatory 
users. Though wheelchairs wore more difficult tn control when wet, there 
was no evidence Dial would indicate that the maximum slope should be 
reduced or increased from that required of buildings and facilities in 
AD AAG 4.8.2. 
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Three items received mean ratings belaw 8,0: 1) The maximum rise for any run 
on a ramp sh&uld be 30 inches (x=7.75. s=5.14}. 2) Whenever the slope of a 
zero depth entry exceeds 1:20, two handrails should tre required 36 inches span 
(^=7.25, s-2.98). 3)Whenever!he.stope6f a zero depth entry exceeds 1:20, 
handrails shall have lop handrail gripping surfaces mounted at 34 inches to 3B 
inches and a second handrail mdUnled between 16 inches and 26 inches 
i>t=7.58, s=2.01). They were ateo the rtoms with thegreatest standard 
deviations, indicating greater disagreement within the advisory panel. Even with 
those items, hov^ever. there was substantial agreement with the 
recommendations, and there was no evidence to suggest a change in the 
recommendations. 


Areas for Further Research 

1, Due to limitations posed by the available sites and resources, maximum ramp 
slope could only be toslcd at 8.3% and 17%. Additional research is needed to 
determine the moximurn slope on wet ramps. 

2, The sscope of this study was restricted to entering and exiting: swin-iming. 
pools.. The pool entry and exit needs of people with visual impairments (Q;g.v 
handrails, uniform riser heights, etc.) were addressed, however, there were 
additional edneenrs not addressed. Specifically, the issue of tactile w.atriirigs at 
the pool edge, around ladders, diving boards, sliding boards, lifts and transfer 
steps were not addressed. Also, the need for tactile woimings for overhead or 
protruding objects, such as lifeguard platforms, sliding boards, and. diving boards 
was not addressed. 

3'. The need for beat resistant surfaces on designs and devices ori which there , 
might be skin contact was not addressed in this study. As the majority of the 
testing was done indoors, surface temperature was not a factor and therefore not. 
addressed in the recommendations. 

4, Concern was expressed regarding what constitutes a “reasonable time" to pul 
iri place portable or removabledevices. Respondents In the telephone survey of 
people with disabilities who had waited for a device to be pul in place had vs'aited 
from 1 to 20 minutes. 

5, As eiectric wheelchairs, will not be used' in pools and it is recommended that 
aquatic chairs be required at pools with ramps or zero depth entries, the need for 
a 36-inch clear width for ramps may be excessive. Also, a mom narrow distance 
between handrails may be more effectivo for both ambulatory and non- 
ambulatory poo! users, Addstionai research fe needed to determine the niost 
effective handrail distance on wet ramps. 
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ri^his project was conducted for the IJ.S. 
i Architecture and Transportaticm Barriei-s 
Compliance Board to identify and evaluate 
methods and standards related to enabling 
access to sv/inirning pools by people with 
disabilities. It focused on rhe appropriateness, 
indepenilent use, degree of consistency with 
existing building standards, level of safety, 
and impact on pool design. 

With the assistance of a national advisory 
panel, four principal activities w'crc 
uiulertakcn; a comprehensive review' of 
literature; a national telephone survey of 
people with disabilities; a national telephone 
survey of swimming pool operators, 
managers, aquatic directors, and adaptive 
aquatic instructors; and actual poo! testing of 
identified designs and <tcviccs by people with 
disabilities. 

A comprehensive review of the literature was 
organized into four areas. The first urea, w'as 
a review of the published literature of the past. 
35 years. Seven means of pool access were 
identified; ramps^ lifts, stairs, transfer steps, 
lifts, zerti depth entry, movable floors, and 
transfer w alls. The second area reviewed was 
the state building cod(?s related to swimming 
pools. Relevant standards from each state 
code were presented in table format. I'hu third 
are.a c.xaminwl was the existing standaids for 
public swimming poolsand spas. ANST'NS.P 1- 
I 1991 and ANSI.fNSPl-2 1992., finally, the 
fourth area analyzed the report of the ; 
Recreation Access Advisory Committee 
(1994). The rcvommendiitions of each of the 
sub-committcc. reports that dealt with 
swimming pools, sports facilities, places of 
amusement, and developed outdoor recreation 
areas, were analyzed separately. Though 
minor differences in technical bpccvfication.s 
were found, then; was general agrecnteni 
among the various sources. 

A national telephone survey of .300 people 
with disabilities was conducted to detumiinc 
their needs and preferences relative to the 
effective access to swumining pools. 
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Telephone interviews were completed with 
205 subjects, 69% of tlx- sitniple. Data were 
collected rcyurdirig subject characteristics; 
pool behavior including frequency, purpose 
and. type of pool used; preferences and 
problems associated with various, means used 
to access swimming pools. The findings 
indicated that people with disabilities do use 
swimiiung pools with some regularity^ There 
was nearly unanimous agreement that at lea.st 
one accessible means of 01167 and exit should 
be provided at all pools, and most believed 
that more than one accessible means should be 
provided. Subiscts also clearly indicated that 
the ability to use a design or device 
independently was important to them. 
Although no one means of access was 
preferred by a inajorityof .subjects, the means 
of access, most often preferred w-cre lifts, 
ramps stairs, and zero depth entry. Stairs 
however wove only proferred by those who 
were anibulat'ory. Similarly, ramps, zero 
depth entry, movable floors and lifts wore the 
means t)f access most subjectvS would be 
willing to use at a pool. Yet, most of those, 
who had previously used a movable lloor 
would not be willing to use one again. 

A national telephone Survey, of J 50 
pad'essionals involved with swimming pool 
operation was conducted. The sample 
included swimming pool operators, pool 
managers, aquatic clirectcs's, adaptive aquutic.s 
instructors, and aquatic therapists. The: 
purpose of thi.s study was to determine the 
current practices of pool operathins relstfcd w 
entering and exiting swimming pools by 
people wdth disabilities. Specifically, the 
study was designed to examine the prevalence 
of designs and devices used to provide pool. 
acce.ss, related policies and procedures,, a.s 
w'ell as safety and mainrenance concerns of 
•aquatic professionals. ITic results supporfexl 
the finding of the earlier survey that people 
with disabilities do frequent.pools. People 
with disabilities account fur 14.% of pool ascra 
at those pools that collect data on pool users 
with disabilities. Seventy-three percent of the 
respondents indicated that each of the pools 
operated by their a.gcncies fiad a least one 
accessible means of entry for people- with 


disabilities, and 48% reported i uore than one, 
Stairsj lifts, ramps, and zero depth entry' were 
the means of access most frequcnliy found at 
pools. RospondenLs reported on the safety and 
maintenance concerns for each of the devices 
or designs. 

Olr-.site testing of the itlentified mcan.s of piml 
access was conducted to examine the 
appropriateness, independent use, and safety 
of the identified means of pool .access by 
people wdth diverse distibililic.s. This was 
accomplished by observing 84 jxuiple with 
disabilities using the idcntifisxl means of' 
providing access to r,wini;ning pools. 
Subjects’ buoyancy points (x”34.6 in.) and 
their perceptions of design/device sti cnglhr. 
and weaknesses v/ere presented. Entering wa:s 
perceived as easier than exiting swimming 
pools using each of the identified means of ; 
water access, lliero w'ere significant 
differences between ambulatory and. non- 
ambulatory’subjects in the perceived difficulty 
of the designs and devices, Most of the, 
designs and devices were significantly easier 
to use by ambulatory subjects than they were : 
lor non-ambulatory subjects. Only lifts and 
transier .steps were easi.er for non-ambulatory 
subjects, although non-ambulatoity subjects : 
who required assistance in transfers were 
unable to use the transfer .steps, Specific 
problems wdth each of the designs and devices 
were mporred , 

A full print copy of the Sw-immiCig Pool 
Accessibility Project final report t)^PB97- 
12431.7) may be obtained by contacting the 
National Technical Ird'ormation Service 
(NTIS): 2)285 Pat Royal Road, Springfield, 
VA 22161; (703) 487-4650 (voice) or 703- 
487-4659 (tty). A fee of $49.00 will be 
charged for each copy. 
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ReconiJneodations 


B ased on the findings of the review oF 
lilerafure and throe research stiKlics, the 
following recommendations W'ero presented; 

General 

1.1. At least one accessible mcans.of water 
entry/exit sha!i be provided for each; 
swimming pool and shall be located on an 
accessible route, 

! .2. Swirnniing pools with more than 300 
linear feet of pool wall shall provide at Ictist 
two accessible means of water eutry/exit 
located on accessible routes. 

1 ,3. When only one accessible- means of 
water entry is provided, it shall be .a 
swimming pool lift, wet ramp, or ^cro depth 
entry, 

1.4, When a.second accessible means/of 
water cntry/exii is provided, it .shall be a 
transfer wail, transfer steps, movable floor, 
.stairs, swimming pool lift, wet ramp, or zero 
dcptJrcntvy, Lifts, wet ramps, and zero depth 
entry may not be used as a .second acce.ssible 
means of water entry /exit if the same means is 
used as the first accessible means of watCT 
entry/exit, 

1.5. When a second accessible means of 
water entry/exit is prov ided. it must be located 
so that in combination with the first accessible 
means of water cntiy/exit to scivc both ends, 
and sides of the pool. 

Uamps 

When pool ramps are provided. Ihcy should 
meet the following specifeations: 

2,1 , Surface: The surface ofpoo! raii^>s must . 
be firm, stable, ond slip resistant. 

2.2. Slope; The least pos,sibleslopeshouldbe 
used fora pool ramp. The maximum slope of 
a pool ramp shall be 1 ; J 2. 

2,3. The maximum rise For any nm shall be 
30 inches, 


2.4. The minimum clear widthoj’a pool ramp 
shall be 36 mches. 

2.5. Landings: (x;vcl ianding.smusthe located 
at the bottom and top of each ramp and each 
rump run. At least one level landing must bo 
located between; 24 inches and 30 inchc.s 
belowthcstationaiy water level. The landings 
must: 

2.5.1. be at least as wide as the ramp run 
leading U) it; 

2.5;2. have a minimum length of 6U 
inches clear; 

2.5.3. have a minimum of size of 60 
inches by 60 inches if the ramp changes 
direction. 

2.6. flandrails: Handrails .should be required 
on all ramps. Ramp handrail.s should include 
the follow ing; 

2.6. 1 . Two handrai !s shall be provided 
and located 32.to 36 inches apart, 

2.6.2. In addition to a top handrail 
gripping surface mounted at 34 inche.s to 
38 inches above the ramp surface, a. 
second handrail should be moimtod. 
between 16 inches and 26 inches. 

2:6.3, Handrails should not be required to 
extend beyond the base of stairs, or the 
baseofa ranipwhcresuch would proCnide 
into a lane or otherwise programmable, 
anja. 

2.6.4. Handrails must be affixed so as to 
not allow movement in tiny direction. 

2.6.5. Handrail diameter should be 1.25 
inches to 1.5 inches. 

2.6.6. Ifhandrails are mounted adjacent to 
the. pool wall, the space between the wall 
and die Landrail shall be 1,5 inches. 

2.7. Aquatic chairs: facilities tiiat provide 
mmps must also provide an aquatic chair that 
meets recommendations 12.1 to 12.5. 


Pool Lifts 

When provided, pool lifts should meet the 
following specifoations: 

3.1. Pool lifts shall facilitate unassisted 

operation. 
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3.2. Clear space: A minimum, clear deck 
;?pacc of at least 60 x 56 inches to one side and 
to the front of the lift seat must be provided. 
The space under the lift seat could be included 
as part of the clear space as long as ibe- area is." 
imobstnicted. 

3.3. Seat location: Tn the raised position the 
lift seat edge used for transfers must be 
located over the pool deck at least 12 inches . 
inside the deck edge. 

3.4. Seat height: Lift scats should be located . 

17 inches IVorn the deck to the top of the scat 
surface. 

3.5. Soatwidth; The lift settf width shouldbe 
a miniinuin of 19 inches wide. 

3.6. Footrest: A footrest should be aiiached to 
the lift seat. 

3 .7. Armrests should be located on both ^des 
of the lift .seat, Tlic armrest located next to the 
clear deck space should be capable of moving 
away from the transfer artai. 

3.8. Controls, and operating mechanisms: 
Controls and operating mechanisms at both 
the deck level and water lev el positions should 
be operable from the front edge of the lift seat 
and unobstructed by any other component of 
the lift.. Controls and operating mechanisms 
shall bo operable witii one hand and shall not 
require tight grasping, pinching, or twisting of 
the wrist, The. force required to activate 
controls shall bo no greater than 5 Ibf (22.?/ 
N). 

3,9. . Lifts .shall be operable from boiii the deck 
level and water level. 

3. 1 0, Vertical unvcl: The vertical travel of the 
lift should allow the lift .seat to be submerged. 

18 inclic:j to 20 inelies below the water level. 

3.11, Minimum lifting capacity: -Aminimurn 
weight of 300 lbs. is required for all single 
person lifts. The lift should also be capable of 
sustaining a static load of at Ica.st tliree times 
the rated load. 

Zero Depth Entry (Beach Kiitiy) 
When /cro dcptli entry is provided it should 
meet the ibllowing specifications: 

4. 1 , Surface: The sunacc shall be firm, stable 
and slip resistant, 

Slope: Zero depth entry pools' are 
typical ly designed wi dr very slight slopes. The; 
maximum slope of a zero licpth entry should 


not exceed 1:12 continuing to a minimum 
depth of 30 inches. For pools, less than 30 
inches deep, the slope should continue to the- 
depth of the pool. Whenever the slope 
exceeds 1 :20.y it shall be considered a ramp 
and all recommendations for a ramp would 
apply. 

4.3. Vertical rise: Whenever a zero depth 
entry slope cxcecd.s 1 :20, a maxiimim rise i'or 
any fiin should he 30 inches. 

4.4. Landings; for '/cro depth entry slopes 
that exceed 1:20, at least one level landing 
must be located between 24 inches and 30 
inches below the stationary water level. The 
landings must have a minimum length ot 60 
inches and a minimum w'idth of 36 inches 

4.5. Handrails: Whenever the slope of a zero 
depth entry exceeds 1:20. two handrails 
should be requiraf 36 inches apart, 

4.6. Whenever the slope ofa zero depth entry 
exceeds 1:20, handrails shall have atop 
handrail gripping surface mounted at 34 
inches to 38 inches and a second handrail 
mounted between 16 inches and 26 indies, 

4.7. ilandrails must be affixed so as to not; 
allow movement in ajiy direction. 

4.8. Aquatic chairs: Facilities that provide ; 
zero depth entry must provide an aqtialic chair 
that meets ixicommendations 12,1 to 12.5, 

Transfer Wall 

When a transfer wall is provided, it should , 
meet the tollowingspccification.s: 

5. 1 . Clear deck space; Clear deck space of 60 
, inches by 60 inches should be required at the 

titwisfcr wall. 

5.2. Wall height: The wall height should be 
17 inches above the pool deck. 

5.3. Wall depth: The transfer wall should he 
12 inches to 15 inches deep. 

5.4. Wall surface: The transfer wall surface 
must be non-iibrasivc and without any sharp 
edges. 

5.5. HandiTiils; A minimum of one handrail 
should be located perpendiculai- to the pool 
wall, 4 to 6 inches above the trunsfer wall and 
with, a minimum of 22 inches clearance on 
either side of the handrail. 

5.6. Dry ramp; if a dry ramp is used to 
achieve the transfer wall, ail of the 
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APPENDIX A 

Designs & Devices for Swimming Pool Access 
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National Center on Accessibility 
Designs & Devices for Swimming Pool Access 

There have been many apctmaches taken lo assisl people lo entering and exiling pools. Some are very 
common, other? are not often seen Some designs and devices are known by several different 
The information below is inlc»nded lo familiarize you with ttie designs and devices and the terms by v^ioh 
we have chosen to refer to them. Please lake a few minutes to review the vanous approaches and have 
(his handy if your are interviewed. 



Hydraulic UR 
f Spectrum's SwriThUff H) 


Lifts 

Pool lifts are mechantcal devices 
that move a person into or out of the 
water. Some lifts are permanently 
installed others are portable, placed 
In a deck mounting or rolled into 
place whon needed. Lifts may 
require a transfer from e wheelchair 
lo the lift seat or may have a slir^ 
seat that moves the person directly 
from B wheelchair to the water. 
Some lifts are power operated and 
others ere operated manually, soma 
can be operated independently by 
the user, while others require 
assistance 



MinuQl UA 

fSpocewn't ScooQ UIF) 


Movable Pool Floors 

Movable pool floofs allow me entire pool floor or Hsl a section of the floor to te raised " 
depth or to a desired slope. Hydraulic pistons are used to slowty move me floor ' 

raised to deck level, partiapants can eimer walk or roll meir wheelchairs on to the pool floor anO ba 
lowered to the desired water depth 



Raised Coping & Dry Ramp 
Two similar pool designs have been used to create a 
transfer surface at the pool's edge: the raised pool 
coping and me dry ramp. With the raised coping 
design, me edge of Ihe pool is raised above the level 
of the dock, forming a small wall around the outside 
of the pool The level of the pool water Is actually 
above the deck of the pool With Ihe dry ramp, a 
descending temp is built Into the pool deck along the 
outside of the pool. This lowers the pool deck to a 
level transfer point at wheelchair height Both Ihe 
raised coping and mo dry ramp are designed lo form 
a transfer pomi above me pool deck and even wim 
me water level 


Rahad Pool CopIns 
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Ramps 

Pool ramps typically begin at the pool's deck 
level and provide an even sloped surface Into 
the water They may be constructed as part of 
the pool or may be portable or removable 
equipment Ramps may be located either m 
the primary pool area or in a swimout area that 
leads into the primary pool area 




Portable StaifD 
(Spectmm's Therspy 


Poitablo Ramp (Spocarvnn ThonpyRamp) 

Stairs 

Unlike ladders, stairs provide gradual steps into the pool They may be 
a pamianenl part of the pool built irtto the pool lank or into the wall of the 
pool, or bo removable and portable Stairs may be narrow or wide. 



BuUt-irt staire 



Transfer Steps {Triatfi Transfer Tmrs} 


Transfer Steps 

Transfer steps continue the pool stairs to a transfer 
surface on the pool deck The transfer surface will be 
seat height, allowing someone to transfer from a 
wheelchair and move to ar>d from the water one step al 
a time They can be either permanent or movable 


Zero Depth Entry 

Zero depth entry pools provide an end of the pool where the pool bottom begins at the deck level and 
gradually slopes to a deeper level This creates an entry similar to that of a beach 
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ATTACHMENT D 



U.S. Department of Justice 
Civil Rights Division 


Disability JiigiilsSvcIion -NfA 
9S0 Petaisyrvmia Aye. .V*C 
Washittjiton. DC 20530 


VIA FIRST CLASS MAIL. FACSIMILE^ AND F>MAIL 


l'cbi-iuiry21,2012 


Mr. Kevin L. Maher 

Senior Vice President for Governmental Affairs 
American Hold and Lodging Association 
1201 New York Avenue, NW 
Suite 600 

Washington, DC 20005 
Dear Mr. Maher: 

It was a pleasure to meet with you and representatives of the American Hotel & Lodging 
Association (AH&LA) recently to hear AH&LA thoughts and concerns with respect to the 
application ofthe ADA requiremenl.s for accessible entry and exit Ibr swimming pools and spas, 
given the approach of the March 15, 2012 compliance date for the 2010 ADA Standards, We 
appreciate your statement that AH&LA members are committed to compliance with the 
Americans with Di.sabilities Act and to ensuring that their facilities arc accessible to individuals 
with disabililics, 

As we understood from your remarks at the outset of the l-'ebruary 8, 20 1 2 meeting, 
AH&LA members continue toliavc questions regarding their obligations to remove architectural 
barriers in existing facilities, particularly as those obligations pertain to swimming pools and 
Spas, In particular, you requested guidance for Al f&LA members about the effect of the 
March 1 5, 2012 effective date for the 2010 ADA Standards for Accessible Design (2010 
Standards! with respect to readily achievable barrier removal obligations in swimming pools and 
spas; whether installation of a portable lift at poolside would ever satisfy an entity’s readily 
achievable barrier removal obligations; and whether safety considerations can be taken into 
account in deicnnining whether barrier removal in existing pools and spas is readily achievable. 
We hope that our discussion last week was helpfiil to AH&I.A, and, toward that end, wc write to 
memorialize that discussion with respect to the major issues raised in the meeting. 

As you know, the Department of Justice published its revised lirtal regulations 
implementing the ADA for lilk; 11 (State and local government services) and title 111 (public 
accommodations and commercial facilities) on. September 15, 2010. Sec 75FR56i63. The 
revised ADA rules arc the re.s'uit of a six-year process to update the Dcpartment'.s rcgulatioirs. 

As part of this process, the Department sought extensive public comment, issuing an Advance 


Page 88 of 146 




122 


Notice of Proposed Rulemaking (ANPRM) oh September 30^ 2004, 69 PR 5 8768 and 
Notices ofProposed Rulemaking (NPRM) on June 17, 2008, 73 PR 34466 (title I!) and 73 PR 
34508. (title III). The Department also held a public hearing on theNPRMs and during the 
comment period received over 4,435 written public comments. 

The revised regulations update the general nondiscrimination provisions implementing 
the ADA; with some exceptions, revisions to these general nondiscrimination provisions have 
been in effect since March 201 1 . The revised regulations also adopt reviseti design requirements 
for new construction and alterations, known as the 2010 ADA Standards for Accessible Design. 
The 20 1 0 Standards update requirements for accessible fixed or built-in elements that were 
originally covered in the 1991 ADA Accessibility Guidelines (1991 Standards) and also establish 
new (“supplemental") requirements for a variety of recreational facilities, including requirements 
for accessible means of entry and exit for swimming pools and spas. New construction and 
alterations started on or after March 15, 2012 are generally required to comply with the 2010 
Standards. In addition, effective March ! 5, 2012 the 2010 Standards must be used while meeting 
ongoing barrier removal obligations, which are di.scassed in more detail below. 

Public accofnnwe fa iions mu st un dcrutk e r coJilv ac hievable barrier removal. 

Title III of the ADA requires that public accomnKKlations (e.g., owners, operators, lessors 
and lessees of hotels, resorts, swim clubs, and sites of events open to the public) remove physical 
barriers in each existing building or facility to the extent that it is readily achievable to do so 
(i.e., easily accomplishable and able to be carried out without much difficulty or expense), 

Known as readily achievable barrier removal, (his requirement has been in effect since January 
26, 1992, and public accommodations since that date have been required to engage in barrier 
removal in existing buildings and facilities on an ongoing basis. 1 he regulation impleinenlirig 
the AD.\ barrier removal obligation recognizes that it is not always readily achievable to remove 
ail architectural barriers in an exisliug building at the outset, and, as discussed lurther below, sets 
forth priorities for removal of barriers over time. 

As discussed above, the 2010 Standards add supplemental requirements to the ongoing 
barrier removal obligation, including requirements for accessible meamsol entry and exit for 
pools, spas, and wading pools. These rcquirenients arc found at sections 242 and 1009 of the 
2010 Standards. If a hotel or motel has more than one pool, it must remove barriers, to the extent 
that it is readily achievable, at each pool, if is not readily achievable to immediately provide an 
accessible means of entry and exit at every pool, then the covered entity must remove barriers to 
the extent that it is readily achievable to do so. It is important to note that the barrier removal 
obligation is a continuing one. and it is expected that a business will take steps to improve 
accessibility over time. 

To determine whether it is readily achievable to provide an accessible means of entry to 
an existing pool, public accommodations should consider the following factors: 

« The nature and cost of the action; 
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« Overall resources of the site or sites involved, the number oi persons employed at the 
site, the effect ori expenses resources, legitimate safely requirements that are 
necessary for safe opemtion, including crime prevention measures, or the impact 
otherwise of the action upon the operation of the site; 

» fhe geographic separateness and relationship of the site(s) to any parent corporation 
or entity; 

» The overall resources of ?iiiy parent corporation or entity, if applicable: and 

« The type of operation or operations of any parent corporation or entity, if applicable. 

The 20 ] 0 Standards apply to “fixed” or built-in elements. A “fixed” element is one that 
is attached to a covered building or facility. Therefore, for an existing poo! with less than 300 
linear feet of poo! wall, for example, removing barriers will involve providing one accessible 
means of enti 7 , meaning a built-in or “fixed” pool lift or a sloped entry that complies with the 
2010 Standards to the extent that it Is readily achievable to do so (larger pools with 300 or more 
linear feet of pool wall are required to have two accessible means of entry, with at least one 
being a poo! lilt or sloped entry). It^ in our example, an entity chooses to use a lift complying 
with the 2010 Standards that i.s removable or otherwise designated as “portable," it may do so, so 
long as while the lift is provided at the pool, it is aflixed in some manner to the pool deck or 
apron. 

If installallbn of a fixed lift or sloped entry is net readily achievable, then a public 
accommodation may consider alternatives such as use of a portable pool lift that isTtot affixed to 
the pool facility but incorporates features that in all other respects comply with the 2010 
Standards, or the public accommodation may consider olher readily achievable accc.ssible mcah.s 
of entry, such as a transfer wall or pool stairs. Howcvci', the 2010 Standards’ emphasi.s on the 
provision of a lift or a sloped entr>' recognizes the fact that many people vvith mobility 
disabilities roly more heavily on these means to independently enter and exit a pool. 

When selecting equipment, the public accommcKiation should factor in the staff and 
financial resources needed to keep the pool equipment available and in working condition at 
poolside. Once provided, a pool lift or other accessible means of entry must remain in place and 
be operational dtiring all times that the p<x>l is open to guests. Accessible features are only- 
required to be available for use when the facility isavailable to the public. Thus, pool lifts or 
other accessible means of entry may be stored away from the pool while the pool is closed. For 
example, if a pool is closed during the winter months, the public accommodation is free to 
remove the lift from the poo! deck and store it. 

Pefe rmininK is rp.adUv achievable remires a faci-spec irt c arialy sh 

During our meeting, you asked us to ptxivide definitive answers to .several broad 
questions pertaining to readily achievable barrier removal. As we explained, while we 
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understand your desire for definitive answ’ers, such questions cannot be answered in the abstract. 
The ADA clearly requires places of public accommodation to remove existing barriers that are 
structural in nature to the extent that it is readily achievable to do so. However, the 
Department's regulation docs not establish a “quantifiable connection” or other mathematical 
formula to determine if barrier removal is “readily achievable.” 

When the original title IIT regulation was being drafted, the Department considered - but 
ultimately rejected - the idea of trying to establish a mathematical formula because it is virtually 
impossible to devise a specific ceiling on compliance costs that would adequately take into 
account the vast diversity of entciprises covered by the ADA’s public accommodations 
requirement, and the economic situation that any particular entity would find itself in at any 
moment. Therefore, the regulation requires that the determination as to w'hcther the removal of a 
specific barrier is readily achievable must be matic on a case-by-ca.se basis after a thorough 
consideration of the factors established in the statute. The decision should be made by each 
public accommodation in consiiitatiou with its own legal advisors and others. 

Ifthc place of public accommodation isa facility that is owned or operated by a parent 
entity that conducts operations at many dilTcrent sites, the public accommodarioii must consider 
the resources of both the local facility and the parent entity to determine if required barrier 
removal is “readily achievable.” The administrative and fiscal relationship between the local 
facility and the parent entity must also be considered in evaluating what resources arc available 
for any particular act of barrier removal. 

In striking a balance between guaranteeing access to individuals with disabilities and 
recognizing the legitimate concerns of busii^esses and other private entities, the ADA has always 
allowed for “legitimate safely requirements” to be taken into account in determining whether an 
action is readily achievable. S’*?*? 28 C.F.R. § 36.104 (dcfinicicn of “readily achievable”). As; 
explained in the preamble to the 1991 regulation, a public accommodation may consider 
legitimate safety requirements in its assessment of whether barrier removal is readily achievable, 
“so long as the requirements are based on actual risks and are necessary for safe operation of the 
public accommodation,” See id. pt. 36, App. C. p. 885 (2011). Speculation or unsubstantiated 
generalizativons about .safety concerns or risks cannot form the basis of a legitimate safety 
requirement. 

With respect to safety concerns expressed during the meeting about pool lifts in 
unattended pools, we note that the Access Board addressed this ver>’ issue in September 2002 in 
conjunction with ifs promidgalion of its final rule adopting its ADA/ABA Accessibility 
Guidelines for Recreation facilities. See 67 FR 56352 (September 3, 2002). These guidelines 
were incorporated into the Access Board’s 2004 ADA/ABA Accessibility Guidelines which 
were subsequently adopted by the Department as part of the 2010 Standards: 

Commeni. A lew commenters expressed safety concerns where pool lift.3 are 

provided in pools that are unattended. 
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Response. Pao! lifts have been corrirhercfally available for over 20 years. While 
the Board recognizes that inappropriate use of pool lifts may result in accident or 
injury, the Board is not aware of any incidents of injury oraccidenus involving 
pool lifts. The Board Is aiso not aware of any evidence that shows that pool lifts 
are any less safe than other components of a pool facility, such as other means of 
pool entiw, w'hen they are used inappropriafely. Manufacturers are also 
incorporating features which are intended to discourage inappropriate use. such as 
fold-up seals and covers. 

See 67 FR at 56379. The Board's discussion iswholly consistent with the Department's 
regulaiorj' approach which pennits consideration of legitimate safety requirements to inform the 
readily achievable analysis but insists that such requirements be based on actual risks and be 
necessary, for safe operation of the public accommodation. 

In closing, we believe that It is importtmt to reemphasi/e that determining whether 
removal of a particular barrier is readily achievable requires a case-by-case as.ses.smcnt that may 
vary from business to business and sometimes from one year to the next for the same business, 
Ifa public accommodation determines that its facilities bavc barriers that should be removed 
pursuant to the ADA, but it is not readily achievable to undertake aU of the modifications 
immediately, the Department recommends, as it has for many years, that the public 
accominodatioirdevelop an implementation plan designed to achieve compliance with the 
ADA's barrier removal requirements overtime. Indeed, the March 15, 2012 effective date for 
the 20 1 0 Standards reflects an ! 8-month delay in Implementation ofthe revised requirements, 
which delay was provided, in part, to allow businesses suftlcient time to consider the new 
requirements while developing plans to meet their on-going hairier removal obligations, Such.a 
plan, if appropriately designed and diligently executed, may well serve as evidence of a good 
faith effort to comply with the ADA’s barrier removal requirements. 

We hope that thi.s information is helpful. Please do not hesitate to contact the DepartTneni 
if wc may be of assistance with this or any other matter. 


Sincerely, 



Allison Nicho! 
Chief 


Disability' Rights Section 


Minh N. Vu, Esq., Seyfarth Shaw LLP 


Page 92 of 146 



126 


ATTACHMENT E 


1 20 1 New York Avenue, NVY, #600 • wasiYngton , DC 20005-393 1 
. T15i. (202) 289-31 20- • (202) 289-3156 • w:\-V,''.ail!a.COm 

Crvl.KbiKAIlNG 3 00 yi-.-MIf. OF HOSPITAI.ITY 
COM li-Jl-'ING THE J-K(iACV 

Tebmary 27, 2012 



BY FAX AND FEDERAL EXPRESS 

The Honorable Eric H. Holder, Jr. 

Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C, 20530-0001 

The Honorable Thomas Perez 
.Assistant Attorney General 
Civil Rights Division 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530-0001 

^^6' New ADA T itle II I ReQuir eincnl s for Accessible Pool and Spa Entrieg. 


Dear Attorney General Holder and Assistant Attorney General Perez: 

'fhe American Hotel & Lodging Association (AII&LA) is a membership organization 
that repre,3ents the interests of hotel, motel, and other lodging facility owners and opemtors 
throughout the United States. We are writing on a very urgent matter on behalf of our members. 
On January 31, 2012, the U.S. Department of Justice’s (the “Departmenf’) Civil Rights Division 
(CRT) published a document entitled “ADA 2010 Revised Requirements: Accessible Pools 
Means of Entry and Exit” (the “Requirements Document”) (Attachment A), Thi.s Requirements 
Documeni — issued only six weeks before the March 15, 2012 compliance dale (tlie 
“Compliance Date”) - purports to state the obligations of lodging facilities and other public 
accommodations to provide accessible entries and exits at existing and nsw' .s-vGmming pools as 
set forth in the Final Rule issued by tlie Department under Title III of the Americans with 
DisabiliUcs Act (ADA) on September 15, 2010, See 73 Fed. Reg. 56,236 (Sept. 15, 2010)(the 
“Final Rule”), In fact, the Requirements Document sets forth arbitrary' and capricious mw 
requirements - beyond those contained in the Final Rule ~ that violate the Administrative 
Procedures Act’s (APA) notice and comment procedures, 'fhese new requirements significantly 
change the compliance obligations of our members six weeks before the Compliance Date, 
making compliance a virtual impossibility. 

We urge you to exercise your discretion under 5 U.S.C. § 705 to stay the Compliance 
Date, rescind the new requirements staled in the Requirements Document, and engage in the 
rtxjuired ncstice and comment rulemaking process to detaminc if these new requirerucnis should 
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be adopted. These new requirements essentially double the cost of compliance on tens of 
thousands of businesses in America for no apparent benefit. In the pre.scnt economic 
environment, it is especially important for federaVagencies to consider less burdensome 
regulatory alternatives that will achieve the. same or comparable results. A year ago. President 
Obama issued an Executive Order calling for a govemitieriTwidc review of regulations to 
“reduce costs” and “eliminate unnecessary burdens.” Staying the Compliance Date for existing 
swimming pools and spas in order to comply with the notice and comment process required 
under tiie APA would be consistent with this mandate. 

We would appreciate a response to this letter by March 9, 2012. 

The 2010 Standards Requirements for Swimming Po o ls and Swas » Under the F inal 
Rule, public accommodations are required to provide one accessible means of entry at small 
swimming pools, which must either be a sloped entry or a pool lift. Larger pools must have Mo 
means of accessible entry, and one of those means must be a pool lift or .sloped entry. The Final 
Rule also requires that at least one accessible means of entry must be provided for spas (/. e . , hot 
tubs), The acceptable entry options for spas are a pool lift, transfer wall, or transfer system, 
These requirements and the specifications for each of the types of accessible entries are 
contained in Sections 242 and 1 009 of the 2010 Standards for Accessible Design (“2010 
Standards”) which were adopted by the Final Rule. 

The Department decided in the Final Rule that existing swimming pools and sj^as would 
not be exempt from complying with the 2010 Standards. Instead, they, must comply with the 
2010 Standards by the Compliance Date unless a business can show that it is not “readily 
achievable” to comply. It is virtually impossible for a business to interpret this vague and 
ambiguous standard because it involves the application of many factors, including cost, 
feasibility, and a business’ resources, all of which must be considered on a casc-by-case basis, 

In a February 21 , 2012 lether to the AFT&LA following up on a Fcbruaiy 8, 2012 in person 
meeting, the CRT stated that “the determination of as to whetlicr the removal of a .specific barrier 
is readily achievable must be made on a case-by-case basis after a thorough consideration of the 
factors established in the statute. Tlic decision should be made by each public accommodation in 
coinsulTation with its own legal advisors and others.” Fcbniaiy 21, 2012 Letter from A, Hichols 
to K. Maher of the American Hotel & l.,odging Assn.. (Attaclrment B); also Requirements. 
Document at .3. Tlie Department is essentially saying that businesses, large and small, must hire 
law>x"rs and consultants at substantia) expense to help them apply this multi-factor, case-by-case 
test or risk the threat of an enforcement lawsuit by the Department or a private plaintiff. The 
reality is that even experienced ADA lawyers and consultants cannot give a definitive opinion on 
this issue, rendering the dciiense useless for most businesses. 

L odging IndxistiT Coiupiiniie e Ef Toi ts . After the Dcpaitment issued the Final Rule on 
September 15, 2010, our members diligently moved forward with assessing existing conditions 


^ Additioniilly, the Department has failed to recognize the disparate impact the new 
requirements have on smaller hotels and lodging facilities, which malce up the majority of our 
members, and which do not have the financial or personiiel resources required for 
implementation of the new recpjirements, let alone legal and other opinions. 
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at their existing swimming pools and spas and investigating compliance options, According to 
the Department’s Final Regulatory Impact Analysis for the Final Rule (the'‘RIA'’), there arc 
more than 35,000 existing swimming pools at hotels and motels and at least 15,000 existing 
spas.’ Based on the requirs'-ments stated in the, 2010 Standards, mo.st of our members planned to 
pinchase portable pool HRs that meet the requirements of Section 1009 of the 2010 Standards. 
These portable pool lifts can be wheeled into position and locked in place during use. Our 
members assumed that tire lift could be brought out upon request so as to minimize the risk of 
lift-related injuries, both to the individuals requesting use of the lift as well as to other guests, 
including children who use hotel pools. Bringing out the lift upon request would reduce the 
likelihood of lift-related injuries and minimize the opportunity for mi.su.se by children and other 
persons who ai'e not intended users. Our members ajso believed that if there is a pool and a spa 
in the same location that they could be- served by the .same portable lift. As discussed below, 
these were reasonable interpretations of the rcquiieinents of the 2010 Standards as w’ell as the 
past practice at swimming pools that provided pool lifts; Pool lift manufacturers also had the 
same interpretation and vigorously urged our members to purchase portable pool lifts, claiming 
that they were compliant with the 2010 Standards. 

The January 3h 2012 Reanirements Document . Muchtoour membetS’ .surprise and 
dismay, on January 31, 2012, the Department i-ssued the Requirements Document which state.s: 

1. Pool lifts must be “fixed” and camrot be '‘portable.” At existing swimming pools, 
portable lifts can only be used if the installation of a fixed lift is not readily achievable 
(the “Fixed Lift Requirement”)- In the February 8, 2012 meeting with AH&LA 
representatives, CRT representatives stated that a “fixed” lift is one that is attached to the 
pool deck ,so that if the deck were turned upside down, it would not fall off the deck. The 
CRT later confirmed thi.s in the Februaiy 21 Letter. 

2. Pool lifts must be at poolside and ready, for use at all time.s when the pool is open to 
guests (the “Poolside Requirement”). 2he Requii-ements Document considers this 
requirement to be a part of a faci.lity’s obligation to maintain its accessible features, 

3 . A pool lift may not be shared between tw'O pools in the same location in state and local 
facilities covered by Title H of the ADA. At the February 8 meeting, CRT 
representatives stated that this rule would also apply to swimming pools and spa.s located 
in public accommodations such as lodging facilities (the “No Sharing Requirement”). 

.As we explain below, these new requirements are highly problematic for three reasons: 

» The new requirements go far beyond the Final Rule to impose new’ obligations that 
are not the product of a lawful and well-reasoned agency decision-making process. 
The Department has not provided interested partie.s with the opportunity to comment 
on these new requirements as required by 5 U.S.C. § 553, nor has it ever explained 


The RIA .states that there are 15,111 hotels, and 21,017 motel.': in the United states. See 
.RIA at 1 87. The RI.A assumed that each hotel would have at least one swimming poo! and spa. 
Id. at 208, 212, The RIA further assumed that each motel would have a swimming pool. Id. at 
212 , 
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the rationale for adopting these rules. Tlie Department’s failure to follow the required 
rulemaking process will not only impose unnecessary costs on businesses for no 
apparent benefit but may also pose an unjiistifted danger to guests of lodging facilities 
- dangers that the Department should have carefully studied but did not. 

* The Department has not provided a reasoned explanation of why it has tidopted these 
new requirements which appear facially irrational and um-easonable and are 
contradicted by data available and known to the Department, Thus, the requirements 
are arbitrary and capricious,. 

» Because the Department did not announce these new requirements until January 3 1 , 
2012, it is not reasonable or fcEisible for AH&LA’s members, other public 
accommodations, or state and local governments to comply by the Compliance Date, 
The manufacturing capacity of compliant pool lift makers and the additional work 
and permitting that will be required to install fixed lifts make it literally impossible 
for lodging o^vncrs and operators to outfit by the (Compliance Date their more than 
35,000 existing swimming pools and 15,000 spas. In fact, tlie IB-month transition 
period originally provided by the Department for compliance before it changed the 
requirements would not have been enough time for compliance. Again, the 
rulemaking record does not indicate any effort by the Department to determine how 
many types of compliant poo! lifts arc commercially available, how quickly they can 
be manufactured, or how^ many poo! lift installers are avail-able to install these fixed 
lifts. 

The Department Failed to Go Through Proncr Notice and Comment Procedures 
Required bv 5 U.S.C. S 704 Be for e Issuing the New Requirements , The D.C, Circuit has held 
that “''an agency may not escape the notice and comment requirements by labeling a major 
substantive legal addition to a rule a mere legal interpretation. [A court] must still look to 
whether an interpretation itself canies the force and effect of law, or rather whether It spells out a 
duty fairly encompassed within the regulation that llie interpretation purports to constiue,” 
Appalachian Powder Co, v. EFA, 208 F.3d 1015, 1022-24 (D.C. Cir, 2000) (invalidating bPA 
guidance that changed ^ind expanded the monitoring obligations of regulated entities without 
following notice and comment procedures); see also Natural Res. Daf. Council v. EPA, 643 F.3d 
311 (D.C. Cir, 201 1) (invalidating a guidance issued by EPA intoq^reting a section of the Clean 
Air Act because the agency did not go thi-ough the notice and comment process), 

Simply put, the Fixed Lift, Poolside, and No Sharing Requirements cannot be found 
anywhere in the Final Rule. The three sections of the Final Rule that address swimming pool 
entries are 28 C.F,R. § 36,304(d)(2)(iii)(J) and Sections 242 and 1009 of the 2010 Standards. 
These provisions purport to set forth all of the requirements for swimming pool and spa entries. 
Not a single one of these requirements says that a pool lift must be “fixed” or attached to the 
pool, that it must be poolside at all times during pool hours, or that it cannot be shai-ed between 
two pools or a pool and a spa at the same location. 

When AH&LA asked CRT representatives at their February 8, 2012 meeting where the 
“fixed” lift requirement appears in the Final Rule, CRT stated that all elements in the 2010 
Standards are supposed to be “fixed.” Howevcij, that statement is not factually accurate, the 
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201 U StJffldards set requirements for washers and dryers (Section 611), ranges (Section 
804.6.4), and vending machines (Scction.228). These elements are rarely if ever “fixed or 
attached to a building. In fach when the Department wanted to make equipment or appliances 
fixed in the 2010 Standards, it said so explicitly. For example. Section 702.1 states; “Fire alann 
systems shall havQ permanently installed audible and visible alarms.” Section 704,4 states: 
“TTYs required at a public pay telephone shall be permanently affixed within, or adjacent to, the 
telephone enclosure.” Section 232.2.2 requires “permanently installed telephones in holding 
and housing cells for inmates. Fixed seating is discussed in Section 35,1 5 1(g)(3), 36.406(f)(3), 
206.2.4. Exception 2, 221.2, 221..7. Fixed guideway stations are specifically noted as a 
requirement in Section 218.2, F/xed shower head-s are discussed at Section 607.6 and 608.6 - 
dilTercnliating “fixed” from hand-held or “movable” but noting that they must deliver 
“substantially equivalent” water pressure. Back support for benches that must be "'affixed to the 
wall.” There is no such slated similar '‘fixed” requirement for pool lifts. In short, the 
Department cannot claim that the Final Rule included a requirement that pool lifts be fixed based 
on the incorrect assertion that all items covered under the 2010 Standards arc fixed -they are not. 
When fixed was intended, it was noted as such. 

There is no question that the 'Department intends to treat the new requirements as binding 
legal requirements. The Requirements Document itself is called: ‘ADA 2010 R.evised 
Requirements: Accessible Pools Means of Entry and Exit.” Thus, the title of the document 
amrounces that it is stating “Requirements,” not just policy statements. With respect to the 
Poolside Re(.iuirement, the Requirements Document slates: 

Accessible pool features must be maintained in operable, working condition so that 
persons with disabilities have access tc the pool whenever tlic pool is open to others, For 
example^ a portable pool lift may be stored when the pool i.s closed but it must be at 
poolside and fully operational during all open pool hours. 

Requirements Document at 5 (emphasis added). 

The language setting forth the Fixed Lift Requirement is only slightly more flexible; 

For an existing pool, removing barriers may involve installation of a fixed pool lift with 
independent operation by the user or other accessible means of entry that complies with 
the 2010 Standai'ds to the extent that it is readily achievable to do so. If installation of a 
fixed lift is not readily achievable, the public accommodation may then consider 
alternatives such as use of a portable pool lift that complies With the 2010 Standaras, It is 
important to note that ibe barrier removal obligation is a continuing one, and it is 
expected that a business will take steps to improve accessibility over time, 

Id. at 3." 


' The use of the terai “may” does not rhake the statement any less binding. It was likely 
used because a facility can choose to remove tlie barrier by installmg a sloped entry instead of a 
lift (assuming the poo! is lai-ge enough for this option). Thus, the term “may” reflects the 
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With respect to the No Sharing Requirement, the Requirement Document states: 

‘’Sharing accessible equipment between pools is not permitted, unless ii would result in undue 
burdens to provide equipment at each one.’’ M at, 3. While this pronouncement concerned pools 
at state and local government facilities, CRT representatives macie clear in their February 21 
Letter that this principle also applies to public accommodations facilities. The letter states; “If a 
hotel or motel has more than one pool, it must remove bairiers, to the extent that it is readily 
achievable, at each pool,” February 21 Letter af. 2. 

In sum, the Fixed Lift, Poolside, and No Sharing Requirements are binding new rules that 
the Department issued without affording the public an opportunity to comment on their irnpaci. 
The Department’s failure to follow the proper procedures is alone sufficient to warrant a stay of 
the requirements while the Department engages in the required process. However, even if the 
Department believes that these requirements are not new' and binding, they must still be set aside 
as arbitrary and capricious because the Department failed to explain the basis for its decision- 
making and ignored relevant tacts in the record concerning public safety that should have been 
studied, 

The New' Requirements Ar c Arbitran' and Capricious. Tlie Supreme Court has 
explained that, in issuing binding niles, an “agency must examine the relevant data and articulate' 
a satisfactory explanation for action including a rational connection between the facts found and 
the choice made,” Motor Vehicle MJs. Ass 'n v. State Farm Mut. Auto. Ins. Co. , 463 U.S. 29, 43 
(1983), The agency's decision must be “based on a consideration of the relevant factors.” and 
cannot be “a clear error of judgment.” id. In addition, “an agency rule would be arbitraiy and 
capricious if an agency has . . . entirely failed to consider an important aspect of the problem, 
offered an explanation for its decision that runs counter to the evidence before the agencyj or is 
so implausible that it could not be a.scribed to a difference in view' or tlie product of agency 

expertise ” Id. The Supreme Court has also stated that a court reviewing an agency action 

“may not supply a reasoned basis for the agency’s action that tlic agency itself has not given.” 
Id.'^ 

The rulemaking record for the Final Rule does not contain any discussion about why pool 
lifts must be fixed, why they must always be poolside during pool hours, or why they cannot be 
shared between two pools or a pool and a spa in the same location. The absence of an 
explanation from the Department as to why it adopted these new requirements is especially 


availability of other entry options such as a sloped entiy, not any uncertainty on the pail: of DOJ 
that having a fixed lif. is a requirement. 

See also Sierra Chib v. EFA, 16.7 F.3cl 658, 663 (D.C. Cir. 1 999) (remanding agency rule 
for explanation of the ba-sis for its rule under arbitrary and capricious standai'd of review); Int 7 
Ladies' Garment iVorkers Union v. Donovan, 722 F.2d 795, 8.22-23 (D.C. Cir. 1983) 
(invalidating rescission of rules regulating homework of knitted outerwear workers because 
agency failed to adequately explain the basis of its decision and did not consider the relevant 
factors); Fox Tel Stations v. FCC, 280 F.3d 1027, 1043 (D.C. Cir. 2002) (invalidating rule 
because the agency could not produce a “valid reason” to support it). 
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problematic in this rulemaking where the only substantive study on the use of pool lifts in the 
rulemaking record contradicts the Department’s new requirements. The arbitraiincsa of the 
Department’s positions with regard to pool accessibility is best demonstrated by the 
DcparltnenBs opinion that if them are two identical pools at a hotel (eg., both outside, both the 
same configuration, both the same, exact qualities) both must have fixed pool lifts. There is no 
logic or rational basis for such a position. 

In 1 995, the United States Access Board (the “Board”) commis.sioncd the National 
Center on .Accessibility to conduct a study of accessible methods for entering and exiting pools 
and to make recommendations to the Board as to the requirements that it should adapt as 
guidelines under the ADA.' National Center on. Accessibility, Swimming Pool Accessihiliiy 
(September 1 996) (the ^‘NCA Pool Study”) {Attachment C). The NCA Pool Study found that 
81% of the aquatic professionals .surveyed used portable or removable pool lifts at their facilities 
and that 73% of them only brought lifts out upon request. Id. at 51, Despite its consideration of 
portable lifts, the NCA Poo! Study made no distinction between poitable and fixed lifts in terms 
of benefi ts to the user and produced no recommendations calling for a “fixed” lift or a 
requirement that the lift be left out at all times tlie pool is open. Id. at 84-86. To (he contrary, 
the NCA Pool Study defined (he term "pool lift" as including lifis that are '‘portable. 

The NCA Pool Study also provided data to support tlic conclusion that leaving the pool 
lift out is noi required to ensure equal access. Based on interviews with individuals with 
disabilities who had to request poo! lifts, (he NCA found that the average M-aUwas. only 6.1 
minutes. Id. at 40. Consider, please, the logical approach of a hotel providing access by 
ensuring that the public knew that a lift could be and would be placed at a water feature upori 
request - eliminating the risks and potential liabilities associated with leaving the lift poolside at 
shallow water at all times. 


^ 'fitle in of the ADA empowers the U,S. Access Board with the autborily to develop non- 
binding accessibility guidelines for the new constniction and alterations of public 
accommodations and commercial facilities. 5ee42U.S.C.§ 12134. Only the Department has 
the avUhority to issue binding regulations under Title III of the ADA. 'I’he ADA requires the 
Department to adopt accessibility standards tliat are “consistent with” the guidelines issued by 
the Board, id. 

" Pool lifts are mechanical devices that move a person inio or out of the water. Some lifts 
are permanently installed [and] others are portable, placed in a deck mounting or rolled 
into place when needed. Wieii provided, pool lifts should meet the following 
specifications: .... 

Id. at 84 (emphasis added). The NCA went on to specify eleven specif c requirements for pool 
lifts. None of Ihe.se eleven requirements includes a requirement that the pool lift he “fixed” or 
permanent. In addition, none of the eleven requirements includes the need to leave the pool lift 
out at poolside, ready for use, at all limes when the pool is open. In short, the NCA did not view 
this as a nece.ssary requirement even though it was well aware that 73% of aquatic centers did 
not leave tlieir lifts out at poolside. Id. at 84 - 86 . , 
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The NCA Pool Study ftirther reported that three people with disabilities who were 
interviewed had been injured while using a pool lift, and 17% of re.spondents could not use pool 
lifts by themselves due to Iheir physical limitations. Id at 41. These data should have at least 
caused the Department to consider wdiethcr requiring a pool lift to be available at all times at 
unattended pools (the vast majority of swimming pools at lodging facilities are unattended) 
would pose an undue risk to individuals with disabilities W'ho may encounter problems while 
using a pool lift, ?'hi,s situation could be- quihJ dangerous if the person is alone at the pool. The 
Department should have at least considered whether an alternate approach of having pool lifts 
brought out by a lodging employee who could then provide assistance and/or instmclion on how- 
to use the lift would eliminate or minimize this risk. 

The NCA Pool Study also reported that a number of aquatic professionals cited a 
'‘number of disadvantages associated with lifts.*’ These disadvantages included: (1) program 
interferejicc; (2) safety concerns that ranged from people exceeding the weight limitation.s (one 
respondent stated that the lift shaft had bent when used by a person); and (3) the lift being a 
hazard in the lowered position w-hen no one is using the lift. Id. at 5 1 . These findings go directly 
to public safety. T'he. Department should have considered and weighed them, against the benefits 
of having the li ft poolside at all times during pool hours. There is no evidence in the. record that 
the Department ever reviewed or considered this study. 

Another point relating to pool lift safety nmst be mentioned: By requiring that pool lifts 
be out at poolside at all times when the pool is open, the Department has failed to consider the 
risk that children may use the pool lift seat a.s a diving platform into the shallow end of the pool 
where the lift must be positioned. According to one study published in the American Journal of 
Pediatrics in 2008, 1 1 1,341 children w'ere injured in diving-related accidents at swimming pools 
from 1 990 to 2006, In light of this well-documented danger, the Department had a responsibility 
to .study - not to dismi.3S out of hand — the question of whether leaving a pool lift out all. of the 
time -vN-hen a poo! is open, and in most ci^os without tlie presence of a lifeguard, w’ould 
encourage dangerous diving activities or otherwise pose a safety hazard to the public... 

In its Febniary 21, 2012 Letter, the CRT dismissed AH&LA members’ concerns about 
safety as being ’‘.speculation or unsubstantiated generalizations” — completely ignoring the NCA 
Pool Study findings commissioned by the Board,’ The CR'E’s position ignore, s the obvious 
explanation for why there is no data on this issue at this time: As shown by the NCA Fool Study, 
the vast majority of pools have used portable lifts that have been brought out upon request, 

Thus, there is no .safety data concerning the use or misuse of unattended pool lifts. 

The Departraenfs position that the pool lifts must poolside be ready for use at all times 
w'hen the pool is open also contradicts tlic Access. Board’s understanding of its own rale about 
the availability of pool lifts. As the Department reports in its February 21, 2012 Letter, tbs 


’ The Board also ignored the safety-related portions of the NCA Pool Lift Study that it had 
commissioned. This is apparent from the Board’s comments in the 200.2 Final Rule — relied 
upon L'y the CRT 1 o support its view that there are no. safety issues - tl:at it M^as “not aware of 
any incidents of injury or accidents involving pool lifts,” February 21 Letter at 5. 
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Board actually stated in its Final Rule that the “[mjanufacltirers aj-e also incorporating features 
which are intended to discourage inappropriate use^ such as . , . covers.” Phis statement shows 
that the Board contemplated that covers could be placed over the lifts during pool hours of 
operation. 1 f covers can be used, then the pool lift is not immediately available for use because 
someone has to remove the cover. IP that is the case, then why would it not be just as reasonable 
to have a hotel employee bring out a portable lift in the same amount of time it would take for 
that employee to come and remove the cover from the lift? What is clear is that the Department, 
in issuing these arbitrary and capricious requirements, had neither examined the record, 
meaningfully considered the issues, or explained its decision. 

Tlie No Sharing Rule is arbitrary and capricious because the Department has failed to 
explain why it adopted this requirement. The unreasonableness of this rule is especially obvious 
in the context of existing spa facilities where the inshiUalion of a fixed lift will dominate and take- 
up a substantial portion of the deck space around a typical hot tub, making the use of tlie hot tub 
less accessible for guests without disabilities.. Again, the Department has not explained why a 
lift that is promptly brought out upon request would not ensure ecjual access while balancing the 
legitimate interests of other users. 

The March 15, 2012 Comuliance Date Is Unreasonable and Arbitrary . As stated 
a.bove, the Department changed the rules for pool lifts on January 31. 2012. The Departn.ient 
w'ent from a rule that would have allowed the purchase of a portable lift to a rule that requires , 
our members to hire qualified pool contractors to demolish parts of their pool decks, electrically 
bond the fixed pool lift to the equipment grounding conductor embedded beneath the existing; 
pool deck, and reconstruct the pool deck.^ See Attachment D (excerpts from the National 
Electrical Code). This work requires permits and inspections because of the electrical and 
structural work involved. Our members had not planned on doing this work, 


In addition, based on their discussions with manufecture-rs of compliant fixed pool lifts 
and installers, our members believe that there are not enough fixed pool lifts to retrofit 50,000 
swimming pools and spas in 18 months, let alone in tlie six w'ceks between the issuance of the 
Requirements Document and the Compliance Date. Two major pool lift distributors have told 
our members that the three manufacturers of fixed lifts (S.R. Smith, z\qua Creek, and Global 
Lifts) cannot stall delivering any fixed pool lifts before 5-10 weeks out. One manufacturer 
informed a member that it can only produce. 50 lifts per week after a substantial lead time. 
ASvSuming there are four qualified manufacturers of compliant fixed lifts that can each make 50 
lift.s per week, it would take 4,8 years to retrofit 50,000 existing pools and spas. 

It does not appear that the Department ever considered of these issues in setting and 
retaining the Compliance Date, 


^ WTien AH&LA pointed out to CRT representatives all of the steps needed to install a 
"fixed” lift, CRT representatives stated that they had never heard of the electrical bonding 
requirements for swimming pools nrtrfs/>fly set forth in thoNational Electrical Code. See 
http;//ecmweb.com/nec/top2008iieccxs_02i909/ for an explanation of the requirements. 
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In closing, AH&LA’s members wish to reiterate that they ai'e committed to ensuring that 
individuals with disabilities have access to their swimming pool and spa facilities. However, the 
rules must bs the product of a thorough and reasonable rulemaking process that considers and 
weighs obvious and important issues such as public safety, cost, and accessibility, The Fixed 
Lift, Poolside, and No Sharing Requii’ements did not go through this required process. These 
new requirements arc ba.sed on unexplained and unsupporled assumptions that fixed lifts arc 
somehow better than portable lifts, unattended lifts at poolside do not present an increased risk of 
injury, and that operators of pools and spas are net capable of providing lifts in a prompt manner 
when needed, We urge the Department to stay the Compliance Date for swimming pools and 
spas until it has conducted the mlemaking process required by the APA. 

Thank you for your consideraliorl. We look forward to your response. 


Sincerely, 



Kevin Maher 

Senior Vice President for Governmental Affairs ■ 


cc: Allison Nichols, Esq. 

Chief, Disability Riglits Section 
Civil Rights Division 


Inez Moore re-nenbaum 

Chairman, Consumer Products Safety Commission 
Robert Adler 

Commissioner, Consumer Product Safety Commis.sion 
Nancy Nord 

Commissioner. Consumer Product Safety Commission 
AnneNorthrup 

Comrni,ssioner, Consumer Product Safety Commission 
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ATTACHMENT F 

MAP,/09/20!2/FR1 G5:39 ?M DOJ/CED/OFC CF iVK FAX No. 2025140233 P.302 

If.S. I^partmt3i)t of Justice 
Civil Rights Division 




Office cif Asslsuw A nc'nfv Q/nerai 


Miiskiiigtcyr,. O.C. 7SS30 


MAR 6 9 mi 


ViaFir.st Class Mail and J'acsiinile 


March 9, 2012 
Mr. Kevin I/. Mahet 

Senior Vice President for Govemin«ntaI Affairs 
American Hotel nad l.odgi.Bg Assoc-iaticnx 
1201 New York Avenue, N\V, Su’le 600 
Washington. DC 20005 

Dear Mr. Mg^cr: 

Ibis letter is in rasponae t,o your letter cn behalf cf the- Americaii Hotel & Lodging 
Association (AH&L.A-), dated Fsbroary 27, 2012, to Attoroey General Eric Holder and myself 
regarding the requixemeiits of tlic Americans witli Disabilities Act (AD A) to remove 
architectural barriers in existing swimming pools and spas. Wc- appreciate hearing your views, 

AS well 0 .S your afffrniation of AHdfeL-A niembers’ commitHKnt to enstiring that individuals with 
disabilities have equal cccefts to hotel and resort swiminlag pools and spas. 

Your le tter raised a number of issues regarding the ADA regulation that was published 18 
months ago, includitig the 2010 ADA Standards for Accessible Design (2010 Stances) that go 
into effect on Match 15, 2012. Many of your concerns were pt’eviously addressed in a. February 
S meeting between the Department and representatives of AH&LA, as well as in a letter sent to 
you on February 21, 2012 by Allison Nichol, Section Chief of the Disability Rights Sseti-on, 
memorializing that meeting. 

Your current letter rftlay.s AH&LA’s view that the Depaitsoerit’s January 31, 2012 
Technical Assi, stance document, entitled "ADA 2010 Revised Requhements; Accessible Poob- 
^/^eans of Euny and Exit,'’ contains new requirements that were not addrCvSscd in the 201 Q 
revisions to The title JII ADA regulaUoa.andtiiatthft.se "new rsquiremente” sigoiScantly change 
the compliance obligations of AH&LA’s members, Specifically, you contend that, contrary to 
the. description of the requirements in the Tccbnical Assistance document, the 2010 regulation 
did not require swimrrhixg pool lifts to be fixed or built-in, and, tatlter. pennitted. portabh pool 
lifts; that Uie 2010 leealaUonpei-mittcd such portable pool lifts to be shared among rDUliiple. ^ 
pools; and that the 2010 r-cgulafion petroittedpublie acoommodatians to store their poitaole lifts 
tod make them available only ujxon request. Based on this view, you requested hat the 

I 


Page 105 of 146 



137 


MAI!/0S/'G’:2/FS! 05 33 PM DOJ/CKD/OFC OF MG FAX Sc, 2025H0293 


P, 003 


DcparUiieat rescind the Technical Assistance docummit^ stay the Mai'ch 15. 201 A erfective date 

fox the 2010 regulatton as applied to pools, and engage in new rulemaking on Ms issue, In 
addition, you asserted that the DqpsnmMil failed to adequately explain the basis for the title 111 
requirements as they relate to pool lifts ol to consider the evidence in the rulemaking record on 
this issue. 

Tn Ihe Tsc]iij.icai Assistance doevuMSUt the D&parhner,t rcitei-ated its Icnptanding 
position, explicitly codified in tltc icvisc-d rcgulatiou, that the ADa'V Standards for new 
construction and alterations applyto fixed or built-in elements, including, as of the, March 15 
effective date, accessible means of entry into swimming pools, siwfh as pool lifts. For existing 
facilities, inoKiding hotels ■with swiimmng pools, removal of archiTectoral barriers need only be 
done if it is readily aoliievable, i.e., easily accon^lishod without sL^licaitt difScnlty or expense. 
Thua, although the AIJ A Standards provide the benchmark for harrier rveniovol at existing 
facilities, portable lift,s caji be used at existing pools if affixing tlie portable lift or bstalUng a 
fixed lift is not readily achioveble. Should it become readily achievable to affix a portable hft to 
the pool deck at a fiture timo, we would expect that the entity would take stops to do that as part 
of its ongoing bai-rier removal obligation. In tesponst to your specific questions, we also 
affirmed that equal opportunity and jndfpendent access for people with disabilities require that 
the lift must bs at poolside- and operational at all times the pool is open. Finally, we confirmed 
that legii-iinate safety lequu'ements arc, •uud al'ways have been, appropriate cousideratioiis in 
deteiruiniug whctiiei barrier rsmovai is readily achievable. As noied in om Iftllar of Febniaiy 21, 
2012, however, the U,S. Access Board, in adopting the Guidelines on which the pcpaitmcnt’s 
201o'standards are based, did not find evidence of sofely risks uom fixed pool lifts. I hope this 
information was helpful to AH&LA members. AH&LA members niay obtain additional 
technical assistance from the Departraent’s ADA Infonnstion l.ineat (800) 514-0301 (voice), 
(800) 514-0383 (TTY). ADA specialists are available Monday through Friday from 9:30 AM 
until ,5;.30 PM (eastern time) except on Thursday when the hours are 12:30 PM until 5:30 PM, 

The revised ADA regulation is the result of a six year process to update tlie Dopartraeait’s: 
ADA regulation:?, including the ADA Standards for Accessible Design. As j^art oi this process, 
■the DepSTtment sought extensive public comment, resulting in the receipt of over 4000 public 
comments, and held a public hearing. The Dqxttfinftnt carefully considered the evidence in the 
rulemokiiis record (including the coimiteKts provided by AH&LA) and made a reasoned decisiou 
to adopt tlie U.S. Access Board’s levised lechnlca.l and scoping requirements for access to po<5ls, 
a dvcisicn that took Into account the coucems and comments provided by the full range of 
conuneaiteis who said tlicy would be affectcii by the proposed rule. In addition, we are confident 
that the Department’s revised regulation, which is grounded in iongstaiuiiiig and w’cll-established 
ADA barrier remo'val principles, provides public aocoraraodations, including hotels and motels, 
with tlic informatioTi they need to meet thcii ADA obligations. ‘1 he regulation pro^vhdes such, 
entities flexibility to evaiuato whether and how to remove architectural bair-era to aoce.'5s, and to 
take only those actions that are “readily achievabls." Public accomm5':>ciations, mclud:n.g hotels 
and motels, have been applying that standard for nearly 20 years. 

This regulatory balance is reflected in the Department’s Technical Assistance document 
on accessible pool entry and exit, whidi, contrary to your characterization, imposes no new 
requiremeiats on coveted en-dtics. Rather, the docuincaitejqjlains and reiterates die duties of 
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public accommodations with respect to swimming pools find spas as set tortli in the regulation. 
Therefore, the Department does not intend to withdraw the Technical Assi'?iance docuntem or 
delay The effective dale for the 2GiO regulation beyond. Match 15, 2012. 

Thank you for contacting the Department on tibis matter. Please do not hesitate to co>jtact 
the Department if we may be of assistance with Hi'S Or any.othxir roaiter. 


Sincerely, 



Thomas F- Perez 
Assistant Attorney General 
Civil Rights Division 
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ATTACHMENT G 


PROFESSIONAL OPINION AND 
ANALYSIS 

2010 ADA REQUIREMENTS; ACCESSIBLE POOLS & 
SPAS MEANS OF EM’RY AND EXLE 


I’repared fdr: 

Amerkirn Hotel & Lodging Association 
1201 New York Avenue, N.W. 

Suite 600 

Washington D.C. 20005 


Submitted by; 

Michael Oostman 

Ooiitnum Aquatic Safety Cons-ultiiu*. Inc. 
04/02/2012 
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Oostman Aqiiitlic Sfvfcty C.oiisiiltitig, Tiic. iVton'day, April 2, 202 
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SUBJECT MATTER 

Tlie following coinposirion reflects my professional analysis and opinions regarding the Dc-partmeTit of Jus- 
tice’s position rhnr, when used to provide an accessibk means of entry iiito swimming pools and spas, pool lifts 
must be “fixed” and positioned next to the pool or spa whenever the fecilities are open to the public. I have 
prepared t Ins report m response CO a inquest by the American Hotel and Lodging Association CAH<ScLA) to 
analyze whether atldilional study- ib warianted to determine the potential impact of these pool lift require- 
ments on pool user safety. 


BACKGROUND 


I nin un aquatic safety expert with over 19 years experiemre in evaluating aquatic facility operations 
domestically aswoll as internationally. Throughout tiiis time, I have actively evaluated lifcgiiarding. non • 
lifcguarding and v/atcr park attractions as well as the- overall facility to insure proper compliance with standard, 
of care and applicable codes. In addition, from i998-2004 I was the in-bousc aquatic safety constiltauv to Walt 
Disney World in Orlando, Florida, My rosf>onsibi!itlcs included the aquatic safety consulting of all the resort 
swimming pools, both guarded and non-guarded, water parks, Disney Cruise Line and the Disney Vacation 
Club properties,.. 

Additionally, I have physically personally investigated over '6jo drowning and nearvlrowning events, Through 
this forensic process one of the goals is to establish the contributing factors w^iich lead to the submersion 
event as well as to creating a risk niahageinent strategy, to mitigate the associated risks. Along with 
submersion events 1 also investigate spinal cord injury accidents, 

I have visited thousands of swimming pools in ray work as an aquatic safety expert, as a lifeguard, as a 
cuinpetitive swimmer, and as a parent of throe children. During these visits, among m.iny other things, T have 
learned and observed certain behavioral traits of pool users, esjiccially children and adolescents, 

My is arcachc'd to provide additional background qualifications and experiuntc. 


HISTORY 


Invi Liepartineot of J\-sticc published rcvisetifinal regulations implementing the AmeriCiUis with Disability Ac' 
CAD A) for title .11 (Stale and local government scrvicesi aiid title III (public accommodations and commercial 
facilities) on September 15, 2010. 

The 7 0Tt> StaiidarJs establish tw.> caiegoriesof pools; large pools with 300 or mure bncar feet of pool wail .snd 
sm.a'.ler pools witl-L less than 300 linear feet of wall. Large pools must have two accMsiblc means of entry, with 
at ierust one being a pool lift or sloped entry- smaller pools are only required to have one accessible means oi 
entry provided that it is chther a pool lift or a sloped entry; 
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Under the iDio Si a.iidards, every spa must also have an accessible means ot entry (there are special rules tor 
clusters of spas). One of the accessible entry optrais for a spa is a pool lift. 

Title HI Boaiiily Achievable Barriei- Removal 

Tide ni o.f the ADA recjuircs thst places of public, acconimbdationleig. hotels, resorts, swi-Ci clubs, and sites 
of cvenrsopen ro the public) remove physical barflers i'n existing pod’s to the extent that it is re.idily 
achievable to do so. 

For an cxis' ir.g pool, removing barriers may involve ifistallatitm of a fixed pool lift with indi^pendcnt operatii'n 
by the user or other accessible means of entry that complies with the 2010 standards. 

Compliance dates were originally set at Itiaich 15., 2012; however, the DOJ extended the deadline to May 23 , 

20X2, 


PROFESSIONAL ANALYSIS AND 
OPINIONS 


Fixed Pool I.ift Specifications 

PursuHnt to iny review ot the specifications as promulgated in section 1009. of th<.v20to Standards; the DOJ s 
pool lift [tuidaiiee dated January 31. 2012, o.nd my review of the various pool lift models by i'R Smith, A^uaCreeii. 
and Speettun., it is my understanding that an ADA-cr>mpli.ant pool lift would have the following attributes; 

1, All pool lift-s require a seat which must he positioned 16-19" above the deck., 

3. The eentcrlme position of the seat must be within 16” from the edge of the pool. 

3. The seat must be i 6 ” wide minimum, 

4. Pod lift must be located where the water level does fiiit exceed 48" 

c, The pCK'l lift musr be capable of unassisted operation from both the deck and cho water levels, 

6.. 'I’he life must be designed so that the seat will submerge fev awater depth of 18" roinirnum below the 

stationary w,it';T level. 

Fixed Lift Requirement 

The DOJ’s requirement that a pool lift must be “fixed” and positioned next to the pool or spa whenever the 
facility is open at all Title III swimmiogpobls/spas is one thst I feel was reached without proper oonsiiieiation 
of all safety concerns. It is my position tliat tins requiremcm raises serious safety ccjncernswarnin ting addi- 
tional study 
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Noa-lifeguarded swimming Facilities 

Risk of C a t a s t r o i* me 1 n j u r i li s - J u m p i n cj. o a D i v i g 

The 2010 Sliimlei-dy require ihal lhe liftssatbe above the pix'l deck: They further require that the 

lift be. iiirtalled in tdiaSlow water (niaxiniuni water depth of 48”),* It is my piSDlcssional opir.on Lhai tlsc La 
becomes a device which children and other guests will climb onto, jiihip and poSsiNy dive irom. into ilic 
shallow water. I'hi.s situation woiikl-create a large risk exposure .^r calastropluc iryiiues. Inlc^-i iv i s tl • 
lift could become “an attractive nuisance” which creates a iiigher legal standard oi' care by the ownL;r/ 
operatni'. 

As previously stated, I reive obscivcd arid stitclied the beliavtor Of both children and rdiilts in swimming pool 
scUirigs for over 19 years as a lifeguard, aquatic safety expert, aixl fatiscr of three children. The majorily of 
the accidents- 1 investigated and continue to investigate invols'e children. Children arc naUiriilly curious and 
they lack liie e.\petie:)cc to appreciate Ihe'risk involved with dangerous behaviors. 

Risk O F E N T R A P M E N T 

The 2 orc fSrnr.dards reqiurc that the pool lift scat be capalilc of being, brought down to at least lH” 
below the static wacwliiie. 

When the seat, is iti the "down” position,' which is required tf> be a miniituim of i8” below the static 
waterline, created here is an inherent risk of entrapment when swimmers attempt to swim under or. 
around the ikwice. Although r'nis applies to both guarded and non-guarded swimming facihCjes 
it is particularly concei'ning where there is no .active staff member survcilling the swimming pool 
looking for signs of distress. 

E Q U I P M' E. N T . T A' J'L ir R E 

A fixed lil'l: fhr.i is next tolhe ptxil or spit feadyfonwc at all limes when llic faciiitiev,ire open will, result in 
mclividuala with disabilities using the fixed lift at limes when no one is present ontwiire sif Lheii; use of the 
lift. This .situation will place the user in greater peril because there will be no one to proside assisuiilce if 
there is a lil't failnns oi if the user is unabie to operate the lift. 

Lifts are kot .ma n i-'Eactuk tii). tq rnimjke thi-; En v i ro k m e fs 'i a l Con- 
ditions 

Many of the lifts on the ma-'kel arc no! speciiically manufactured to endure cxmtinual assauil from the etA’i- 
ronment, bothoutd^xjr and indoor .Additionally, there arc spedfieationvin the many of the nuinuriuiturcs 
owner manuals to "Rinse seat and seatbcIt/sLabinty vest with fresh w'ater between each use..."^ C.'wmer/ 
operators cannot implement these procedures if they are unaware when the lift is in use. 


‘ io..-y.2.l Pool Lift l..ica''iyii 
= SR S'm TP SplasK Lift t wr .Mav-iwi 
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F O K i' S )•: I!- A 0 L E E X Tii'N S i'O.N OF. R 1 S K 

When an t;\vi>jr./opeivilorHas the. iixcd lift out and ready for use atlhe.uifsuperviseti swimming pool or ¥pa 
and a guest liecomes injured as a result of thcit proper or improper i:ser of the. device, it will he ucucssary to 
expend signi (leant aino'.ints of lirne.TTidncy and psychological inr'csimcnl 10 deal w'tth the inevitable Istiga 
lion whu'li will stem irom these injuries. 

Lifeguarded Swimming Facilities 

'('he l isks set torth above alsoexistatHfe^^-dcdfacilitses though possibly to a lesser cMent. In addition lo 
the analysis provided abrjve to non-guai'ded swimmitag facilities, the presence cf lixcd pool lifts at swim- 
ming [X)Ols and spas cutihl negatively impact lifcguatdir^ diities in the following ways- 


VisDAL Occlusions 

Lifeguarding is a piofeirsion -wuh an almost Unilateral expectation; swimmer protection, I'his is accom- 
pliahed in large pan 10 the lifeguard’s idenlilied zone of protection and their ability to scan, all .ispects of said 
zone within ii short ^^'indo^v of tifre.^- 

In order to sciin all areas-bf the zone there must notbe any biind-si»t.s, -which are commonly causied by envi- 
ronmental eoniidenilions (sun, glisre. surface agiUilion etcjand physical considerations (peo] 5 ki, pool shupc. 
etc). 

When a fixed lift is inslallcd lil the edge ot> swimimng )K)d. blind spots arc edited: Addilioruilly. vvheh the 
lifi is in the down position, more blind si>ols arc ciiiaicd furlhei diallengir.g and co-mf>romi.sing the satety of 
the svN'imiTiing pool. 

FA-rii or Tkavej. Hindbrance- 

III many swimming priols, lifeguards are encouraged to guard from a mobile position, fixed lifts will lorce 
lifeguards to walk aa-mncl the lift, taking Ibcir allention off the swimming |X)ol and the swimmers. 

Insufficient Data of Reported Incidents 

It is my tindcrscanding that an argiinent has been made that there is no, or little, evidence of injuries teiathig. 
to pool lift .ISC or mis-uw. end that fixed lifts left out at the pool or spa must therefore be safe.. TViis argurnenr 
analysis is flawed due in laigc part to the few swimming pools or spas, either guarded or unguarded, -‘X-ith fixed 
pool lifts positioned beside the element -whenever the facility is open. Said another way, tve do not have a 
sample size v/hicli is remotcly'signjficani to determine this, safety concern to the swimming public, 

I hesitate to provide an numerical value to the number of swimming pools 3 h-avc. been ro, which arc un- 
guarded, and have a fixed pool lift; however, I would say that the number is extremely ccrr.ori'. By virtue of the 
almost negligilils number of unguarded swimming pools with fixed lifts, it is my opinion tnat any analysis ol 
injury to use is inappropriate and the applicarion of such an analysis would be neghgem. Thus, the. absence 01 


; JclTi !!is & .'Ijsoi-^ates, Inc have clieTo/zd Riile (ib setiondi in saaiViionc) 
y.MC;Aoftha USAhavt ths to'/o Rule (io.5ecorKis ro- scan. Jione) 
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Monda^; April 2, 2012 


injury reports does nor neccssririly mean that the fixed pool lifts tlo not pose safety concerns. In addition, the 
reporting of injuries at non-lifegutsrded pools-may be unreliable, 


CONCLUSION 


1 fumly .stsppiort the goals of Jbe 2010 Staiidards to provide individuals with disabilities access to swiniiniiig 
pools and spas. However access must be provided in a manner that ensures public safety. In my professian.ai 
(ipinifin-having investigated the human factors and conditions that c>7ntributcd to more chan 600 .accident, 
requiring pool lifts to be fixed and next to the pooh and spas at all times when the. facilities are open raises 
serious safot)’ concerns that must be studied. 


Respectfully Submitted, 




Michitel A, Oosiman 
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CURRICULUM VITAE 
MICHAEL A. OOSTMAN 
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EDUCATION 

Nurthei'n Illin{>is University- DeKa!L\ Illinois 

Bachelor of Science, MajorHealth Administration, MinorCommunicy I Icath 
1994 

PERSONAL 


Dare of Birth: I'ebiuary 2t, 1971 

Married, three children; Rowan iTebruary zi, 2006), Kyla (March 13, 2008), Maeve 0une 28, 7.010) 

B D S I N E S S I N F O R M AT 1 0 N 


Oostmaii Aquatic Safety Consulting, Inc. 

Business Address; 210 Clm Street .Norrh Reading, Massachusetts 01864 
Business Phone: (978) ?.c>7'3n3 
Mobile Phone: (407) 497-9311' 

Websire; tvwwaquaticsaferyconsu ltirm. 


AREAS OF SPECJALIZATION 


1. Lifeguarding 

I, I. Scanning Proccilurcs 
1, 2, Scanning Vigilance 
1. 3, Training Curricuhims 
.1 , 4. Inscrvicc 'Ihiiiiing 
t, 5. Application of Skills 

1.6. Water Park, Swimming Pool, Lakes; & Ocean 

2. Drowiiing/Near Drowning 

2.i.Lifeguar<lcd 

2.2..\on-Lifcguar<led 
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3 .Accident Investigations 

5.1 .Lifeguardctl Accidems 

3.2. Non Lifeguarded Accn'Jents 

q.Non -Lifeguarded Aquatic Operations 

4. 1. State Code Compliaiure 

4.2, Tndtistry Standards/Gxiidclines 
4. 3, Operational Practice<5 

y.Warnings and Signage 

5. 1. Appropriateness 

5.2. Positioning and Visibility 


6. Diving/Spinal Accidents 

d.i.SsvimmingPool 
rt, 2, Open Water 

y.Water Slide Accidents 

7ii, Dispatching Procedures 
7, 2, Slide Ri'dc-abiliry 

8.Analysis of Surveillance Footage 
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LITIGATION SUPPORT SERVICES 


I. Initial Consultation 
2. Site Inspection 

2.1, Evaluate Property 

2.2. PhotOi.'raph aiid Secure Appropriate Measiiremeiits. 

2,-^, Review Signage, Equipment, etc... 

2,-1. Review- T-iue-oESight issues 

3. Accident Reconstruction 

3.1, Replicate Event 

3.2, V'ideo and Still Shot 

3.3, Hy]30thesis Regarding Chain of Elvenis 

3.4, Review of (/omributing Eacrors 

4. As,sistance Throughout Discovery Phase 

4.1, Assist with Interrogatories 

4.2, Assist with Deposition Questions 

4.3, Assist with Strategies and'lTieories 

5. Author Reports and Opinions 

6. Application of Standard of Care to Fact Pattern 
y.Provide Expert Testimony 

7.1 Deposition 

7.2. 'rrial 

7.3. Create Exhibits forTn'al 
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P RC3 F E S S 1 0 N A L E X P E R I EN C E S 


2004-FAesent 

Oostman Aquatic Safely Consulting, Tnc. -President 

i.Lltigntton Support Services. My aquatic Utigaf ioti support practice- socciali-ces iiv forensic e onsult-iiig, 
investitfatioii and expert witness scvvices to the legal comniuaity regarding atpiatie accident and death matreta. 
My hands-on experience in serious anU/or fata! aquatic accident investigation has provided ;Tie the expertise to 
derermiue causal factors, recommend corrcctive.acticn. and implement operarionai. manucnancc and safety 
training programs to minimize risk cxposuie- Throughout the heigatien process there are difl'erent services 
which may apply; below is a list of those services: 

X*I»Acicide«it Analysis and IlecoissJmctkin. Utilizing state-of-the-art technology and industry 
methodology, I will reconstruct the incident for retrospective analysis. This analysis allows for isolii- 
tion of causal and contributing factors, 

X.tt.vStandard of Cai-o. Application end analysis of Standard of cate, both written and practiced, 

1.3. Products Liability. Investigation into the products used ou or during the incident, 

X.4.IIU11UU1 Factors. Understanding the propmies of human capability in aiid around aquatic en- 
vironments and how this infiuencss outcomes and causalities. 

l.Acuident Investiftatious (i994-Pr©»iefit). Th? rnte: measure of determining dv predicting future out-' 
comes is to look to the past. S.ince 1994, 1 have have conducted over 600 drowning and ncardrdwning invciiti- 
gations, 'i'his exjjerience provides me with both historic-sl- data as well a.s a pragmatic familiarity with the 
dtowtling process and the re.sulting.fonsequenccs. 

X.X.ractMfll Debriefing. Individually and indepcttdcnily interview all key fact wit.no,sse.s utilizing a 
“first pcrsoii" chronological question and answer format. 

a.2-. Stress Debriefing. Counsel and provide answers and support to the emotional rcacrioti to the 
event, 

2.3. Reconunendarions and Risk ManogeiBieiit Assesstiient. Make ritcoiniTiondations IjaSCd 
upon the information collected as well as best practices. 

3. Educational Workshups/PMblic S|*eakbig(i994-Pre»irnt). Throughout my career I have had been 
mvued to present in many different forums both domestically as wall as uuemationally on various topics re- 
gardinc .aquatic s.afccy. Below is a list of my dificrcnt presentations, inchiiling topics and locations. 
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Jeff Ellis & Associates, Inc., Kitigwoocl, Texas -Vice President 

I.I/itigaliun SuppOE-t Str^'ices (1997-^004). 

а. Dro'vtTiiEEg Investigations <T994“3004). 

3. Aquatic Safely Anditing (1^92-200.^, PartbrjniHguna’Uioimced evaluations on both lifeguards and the 
enore operation to ensure compliance wrh training curnt'iiluna and industry standard of care. 1 have con 
ducted over 80c audits. 5 nsr)CCtions at water parks, swimming pools, lakes and ocean ope.ratit)nS. These audits 
have been conducted throughout the United Stares as well as in the countries of; Bahamas, Bra?:;, C .anaJa. 
China, Egypt, France, Korea. Mexico, Singapore, Philippines and UA E. 

4. Education \<brkshops/Public Speaking (1994-3004). 

5. Walt Disney World Aquatic Safety Oamultii^-OrlMndo, Florida (199S 2004). For over six years I 
was responsible fur the training of approximzrdy 1,500-3,000 lifeguards annually and the rollow up and evalua- 
tion of said lifeguards. This contiinia.- training environment allowed for a pragmatic understanding of the 
training and responsibilities oflifsguarding. Workuigwitb the Disney company afforded the hands-on work- 
ing cxpcfieilce of many different aqua tic environments and attractions. 1 he water parks provided many differ 
ent water slide; from vehicle ridden to body as wei! as the many different attractions. To the resorts which had 
both lifeguarded as well as.noiHifKgiiarded swimming poois. I'inally, the olf-sUe resorts. as well, as the open 
water ocean lifeguarding operation. The experiences learned during this engag«iment provided knowlalge 
which, is paramount to this practice. 'l‘he following is a list of the different operations: 

niizzard Beach Wate*- Park, 'lypiioon la^;on Water Park, River 0 >unty Water Park (CJosedJooz), Casta-isaiy C(3y (Dmey 
Crum IJne), Atiitnal Kingdom Lodge, Beach Club, Boardivaik, Contemporary, Grand Ploridan, Polynesiim.Wildefness 
Lodge, Yacht Club, Caribbean Ikarh. Coronado Springs, Pori Orieaiu-Frencb !^arter. Port Orkun.t^Riverside,All-Star 
Movies, AU-Stur Music, Ad Star Sports, Pop Century, Boardmdk. ViUas, Beach CM Villas, and Saratoga Springs, 

б. Mnnikin Sttidy (aooi-2006). Working closely with Poseidon Tcchnoiogies ws developed this testing 
champaign to evaluate lifeguard vigilance. This of its kind field study, Quantified the recognition time, by 
lifegiia.vds, regarding victim i;ottom detection. This study subsequently evolved into thtt VAT (Vigilance 
Awareness Trn.inmg^ progi'am which Ellis & Associates, Inc. currently uses in their training curriculum. 

7. NotiojEal/InteniatioiEaiLif«gu4ird Com|K:t«tio« i99rt-»oo45 *007. In 1906 I created this team foi- 
mafted competition to challenge the competitoi's on an objective basis. Ibe cornperitjon format utilized a 
real-life scen-ano based platform which.adviinced the top three teams from the seven regional competiiion to 
parricipatc in the final International Championship, 

8. LifcgiMM-d/Listrucfor 'Draining E993-Presciit. 'lb datc.T have trained approKimately 15,000 lifeguards 
and c.oco instructor!, in the Internationa! Pool and Waterpark Lifeguard Tri-iirung Program (IPWl.TP), 

9. Regional Office 1993- *998. As a Director for Ellis & Associates, Inc. I was responsible for the Midwest 
Operacioiib, This involved managing approxiinarely three hundred clients. in Iherccional 
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1987-- 1992 

Naperville Park District/Centemiial Beach“Napetvi!le, Illinois 

Cenvennia; Rtiach is a v-^ry unique swimming fitcility, formerly a site for quarry mining, ic v/as converted into 
the third largest chlorinated body’ of water m the United vStates with approxiihately 7.25 million gallons of v/rr 
ter. ( e.iircnrJal Beach employes approximately forty lifeguards and utilizes technhjucs from iiTiditional life- 
guarding as well as open water search and recovery 

1, Supervisor T991-1992. A.S a supetvisor 1 was responsible for Overseeing the daily operations of the life' 
guards. 'I'hc.so responsibilities included: statfing,. scheduling, training as well as the hiring of the lifeguard team. 

2. Head Lifeguard 1989-1991, Head lifeguard responsibilities included the fr.iinmg of 1 he ipjarcl team, as- 
sisting with scheduling ami hteguarding duties. 

^.Lifegusu'd 1988-1991. 

4.Swim Coach 1987-1988. Coacheti an age-group swim team. 

^•Svidni Lesson Ijistmetor I 987 't 99 *- Instructed beginner ievci swim lessoiis. 


C.ERT1 FI CATIONS 


American Red Cross (ARC) 


•Lifeguard 1988-199: 

•Lifeguard .In^tnjctor T991-1995 
•Water Safety Instructor (WSI) 1991-1995 
•CPR Instructor 1991-1995. 

•BLS/Basic Life Support (989 t 995 
•Standard First Aid I 9 l^ 7 '' 99 .^ 

National Pool & Waterpark Lifeguard Training Program (NPWLTP) 

•Lifeguard 1991 Prcscni 

•i.itcguard Instructor 1991-Preseiit 

•lifeguard InstructorTrainer 1993-Present 

•Oxygen Administration Tr3»nerT995-PreSent 

•Automated External Dchbrill.atuf CAED) Trainer C997-Ptescnt 

•Aquatic Rescue Professional Instructor Trainer 1998 Present 
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National Safety Council (NSC) 

•CPR 1991-Prc.scnt 
•First Aicltyoi-Presen't. 

•CPR Instructor'Jrainer i^yyPre^nt 
♦First Aid Instructor Trainer 1993 'Prcscnr, 

Certified Pool Operator (CPO) 

•tiiPO 1990-1995 

National Association of Underwater Instructors (NAUI) 

•CPO 1990-1995, 

MEMBERSHIPS & CC^tMMITTEES __ 

•ACA American Camping Association 2011, 

• ASTM International Standards Worldwide 2009-Piesent astm Omimkccc F24 and 

subcommittee l’24-7p “Ar!nisem!mt Rides and Devices”. Tiiis committee has junsdictioH of.sevuntecn stan- 
dards, published in the Animal Book 6f ASTM Standards, Volume r5-‘37' 

•Waterpark Advisory Board 1998-2004. 

•Who’s Who in Aquatics 2002 Awar<l. 

•Walt Disney World Training «md ('onsistency I 998 - 20 O 4 . 

•National Center for Disease Control (CDC) 1997. 

•Florida Pitrks & Recreation (FRPA) 1998-2004. 

•Illinois Parks & Recreation (IPRA) 1996-1998. 
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P I J B 1. 1 C A1 B O N S / M A N U A L S 


•Perepecf ive; loiirnjil of the Association of YMCA Professionals-July 2008 ‘‘Bridging the 
exposure gap” 

®Aqiiarics International-September 2007 “Debating the 10/20 Rule”. 

“World Water Park Alagazine-May 2002 ‘’Xif^uards Watch but they don’t aiways see”. 
"Handbook on Drowning-Pie-vention/Rescuenhearmeiit 2006. Contributing Author. 

•NPK New-Tnterview .May u-17, 2003. 

•National Pool & Waterpark Lifeguard Training Program- 1909 

•Lifcguard/CPR./Firet Aid. Jone!» and Bartlett Publishers Boston, MA. ISBN 0-7657' 

0793-7 

•Jeff Ellis & Associate.s, Inc. Aquatic Rescue Professional Training Program-Lake Patrol. 

1999 

•JetF Ellis & Associate-., Inc. Lifeguard Competition, tggb 
•Jeff Ellis & Associates, Inc. Inser\dceTr;uning Manual. 1999 

CASE LISTING-PAST AND PRESENT 


Defeii.se (103) 

i.Arrnafid v; Broward County 
z.Bircherv City of Ephrata 
5.Broadneaux y Lincoln Apartments 

4, r'rownfelter v. YMCA 

5. N.agib v. Renaissance Orlando Resort 
o.Ozunay Greenpointe 

/.The Queen y Daniel Lewis Philips (BriTish, Criminal) 
8, David W. Gilbert v. Sta-Right Industries, Inc. 
g.Susan Bell y Kwik Tek 
lO.Theiisy Georgetown 
IT. Williams v. Radisson, 

12. Dowling Y Wet ‘n Wild (Orlando) 

13. Carolyn Lewis v. City of Orlando 

14. T.aune Collins y Water County Inc. 

15. Kim V De La Salic .Academy 
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16. Hicks RecreatioT! Development Corporation. 
ly.Johnson Taylor v. Bass fiords & Resorts 

18. Farrakh.an v. CC & H Productions 

19. F.llcn Tones Ram Singh dba Sunset Motel 
zo.Breeding v. Trident Hospitality 

2T, Mooney v. Land oFMake Believe 

22, Joseph Rockson v. Creative Management Company 

23, BaeleY Scott v. Salem YAIOV 

24, Kiana Appleby v. Westchase Community 

a5.Shannon Wnght-O'Polkii V. Hurricane Harbor LP, Six Flags Theme Parks, liic. 

26.1 ioily Gordon v Hurricane Harbor LP, Six Flags 'Hieme Parks, Inc. 
iy.Jason Williams v Hurricane Harbor LP, Six Flags Theme Parks, Inc. 

28, Lamb v Amelia Island Plantation 

29. Briane Pagel v. Milwaukee City Center 
30.Swanso.n v. City of'lempe 

31. Johnson v Popkum W^aterslides Ltd. 

32. Faith Wiens'McLean v. Cultus Lakes AVaterpark Ltd. 

33. McFadyen V Cultus Lakes Waterpark Ltd. 

34.l)ndervvood v Cultus Lakes Waterpark Ltd. 

35, Choi V. Swim Metro Management 
36..Edery v.. Kalahari 

37. Phipps V Float Rite 

38. BeyonY Kalahari 

39. Greene V Silverwood Inc. 

4o,Schroedcr v. Valleyfair Family Amusement Paik 

41, Ayre v. Ritz Camera Centers dba Boater’s World 

42, Vallejo V. Cambridge Heights Owmers Association 

43, Libby V. White Water Industries 
4.^. Green v. City ofTukwiJa 

45. Bowman v Wheeling Park Commission 

46. Guzman Gonzales v Ramada Fountdn Park 

47. Kibirrah Stephens v. YMCA of Voorhees 

48. Mojamel v. Y'MCA of Metro Detroit 

49. Nolasco v Splish Splash Waterpark 

50. Marston V White Water Industries 
31-Scoci V. Valerudo 

p.OImo v: Griffin 

33. Coi-dovano v Thundering Surf'Waterpark 

34, Gordon y YMCA of Middle Tennessee 
55,Shettyy Mountain Creek Waterpark 

T2 
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56. Drone;r'v: Cody Pools inc. 

57, McDowell V YA^CA 

5S, Emanuel Colony Mouniatn Creek Waterpark 
59.Ac|uLno v Mounrain Creek Waterpark 
rto.Tiburcio v. Golf Village ofKcndali, Inc.. 
6i.GorresTnan V, COAC 
6?..Ginerv; Four Seasons Motels, Inc. 

63. Maye:i y iVlorEquity 

64, McCabe v Luxor Resorts 
6^:.Bentan.court y Wet ‘n Wild (El Paso) 

66, Alendez y Evangelical Church of North America 

67, Amoako v. Century Pool Management 

68. Noel y Silverv^ood Inc. 

69. Nolan V Friino Pools 

70.. M;jti'jchy Sun Lakes Resort 
yi.Blanson v East Bay Regional Park 
jz.Hutnphrey y. Kalahari 

73,OrKoro v. Carolina Pool Management 
74,Tsimonjela v YMCA of Wichita 
7y..Za.ngy YMCA 

76, Strother V Carolina Pool Management 

77, Guo/Yu y Colu.Tn.bia Basin Fitness Club 

78, Reno y Lake Compounce 

79. . Murphy y Golfland 
So.'Iruchany Mounrain Creek 

8 1, Murray V. Boys Sc Girls Club of Grearer Waterbury 

82, Mendez y East Vancouver Community Church 

83, Caldwell V, Plantation House Apartments 

84, Edquiban v. Mounrain Creek Water Park 

85, Keirhv Oakland County 
So.Fishchbacher y YMCA 

87. Dale y O’Bnen Sc Rush Enterprises 

88. M.done y San Jacinto Baptist Association 
Sq.Bobb y Splis.h Splash W'ater Park 
qo.Bove y SpUsh Splash Water Park 
qi.Kharel v. Alverrion 1 lacienda 

92. Hernandez- Myers v Pembrooke Apartments 

93. Palovclilky Mountain Creek Water Park 
94.S2wyer v. Alountain Creek Water Park 
95.0sbimo y City Hill (Guam) 
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06, Reyes v‘ Wenarchee School District 

97. Dawson v. YMCA 

9S. Grover v Go)cl Medal Swim School 

99, Griggv. SpJish Splash Water Park 

100. Beresford v. Lakeview Golf Resort & Spa: 
loi- Mohn V Whitewater 

loz. Jones v Festival Fun Parks LLC. 

103. Lemons v: Great Wolf Lodge 

.Plaintiff (13) 

104. Lewis V. Quaker Fleights Association 

105. ''ritusv. Central Florida YMCA 

106. Maglagang v, MASC Austin Properties 
loy.Chesla v Post Apartment Homes, L.P 
108, .Kirkpatrick v Boy Scouts of America 
log.Lonergan V Caribe Hilton & Casino 
no. Zimmerman y. Connecticut College 
i.H.Ma:rcial y AON Properties 
i.i2,Pattisony City of Chelan 

113. Aguilar V, BrentwofCh Apartments 

114. Livingston v. Euclid High School 
ri5.McLaughlin V City of Ocean Shores 
u6.AiTeridondo v. Recreation Management 

S P E A K ,l N G E N G A G E M E ,N TS 


1, lUinoisParks&KccreationdPRA) January 27, 2012. Stocanrio.uoam. Chicago, Illinois. 
Topic Urou ning-I never thougbi it would happen to me. 

2, Pool JVHanagemcnt Group (PMG) November 9 & 10, .2011 l.as Vegas, Nevada. Topic-Aquatic 
Risk Management, 

3, y:SICA of Greater Boston June 18, 2011 Boston. Massachusetts, Topic T.ifeguarcl prepared- 
ness. Four hour training session to apprt>ximately 150 lifeguards. 

4, Carolina Pool Management - Raleigh (CPM> May r, 2on Raleigh, North Carolina, i opi t- 
Pre- season lifeguard workshop. 

5 Fool Management Group (I’M© Dccciribet I & V iC!lo Las Veg.is, Nevada. Topic Aquatic 
Risk Alanagemcnt, 

6, YMCA of Greater Boston October 28, 2010 Boston, Massachuseers. Ibpic-Aquatic Lcader 
ship Training, Four hour training session with approximately 80 axetudve level staff raembeis. 
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7, Caroima Pool Management- Hiileigh (CPM) May 2, 201O Raleigh, North Carolina. Toj)ic- 
Fre- season workshop, 

8, Pool Management Group (PMG) December 2 & 5, 2009 Las VegaSi Nevada Tbpic- 
Lifcguards watch but thej- don’t alwaj’s see. 

9, T^unpa Metro Area YMCAJuiy 3a, 2009 Tampa, Florida. Topic Aquatic Leadership Training. 

Three hours session v/ith approximately 9° level sfa/F membci's dealing with aquatic 

safety issues, 

10, Northern CaliforiiiaArca Aquatic Training for YMCA’s and JCC’s April 23. 2oo9‘San 
1 rancisco, California. Ibpic Aquatic J.eadership 'Iraining. This six hour session .addressed the 
issues of Who is at risk. Why are they at risk and What can he done to mitigate the ri.sk. 

11, SonthernCaliforniftAreaAquftticIlraimngfor YMCA’s and JCC’s April 22, 2009- Tiviiie, 

Call fornia. Topic Aquatic Leadership iraining. Tliis six hour session addressed the issues oJ 
Who is at risk, Why ate they at risk aml What can be done to mitigate the risk, 

12 SeattlcArea Aquatic Training for YMCA’s and JCC*s April 20, 2009'Mci cer Island, Wash 
ington. Topic Aquatic LeddershipTraining. This six hour session addressed the issues of Who is 
at risk, Why are thc> at risk anti What can be done to mitigate the risk. 

13, Greater Charlotte Area YMCA April 13. 2009-Chariotte-, Noith Carolina, ibpic Aquatic 
Leadership Training. This six hour session addressed the issues of Who is at risk, Why are they 
at risk and What can he done to mitigate the risk. 

14, Michigan Aquatic TVaining for YMCA’s andJCC’sJuly x~, 20o8-(Tiand RapiciSi Michigan, 
TopiC'2007 Aquatic Incident Review, d'his two hour session dealt with a review ot approximately 
thirty investigations, the contrihuting factors and practical solutions. 

15, North OaroHna TVaining for YMCA’s and JCC’sJuue 5, 2008 (.-harkiirc, North Carolina, 
Topic-2007 Aquaric Incident Review. This two hour session dealt with a review of appruximarely 
thirty investigations, the contributing factors and practical solutions. 

.16, TriStateAquatic Training for YMCA’sandJCC’s.Vtay2i. 2008-Icnafly Newjersp.y, Topic; 

2007 .Aquatic Incident Review, 'Dais two hour session deiUt wdth a review of approximately thirty: 
investigations, the contributing factors and practical solutions. 

17. -Metro Boston Aquatic Training forT'MCA’sandJCC^January 30, 2008'BosTun, Massa 
chusccis Topic-j-ooy Aquatic incident Review. This two hour session dealt with a review ol ap- 
proximately thirty iirv’csrigations, t he contributing factors and practical solutions. 

18. International! Aquatic Safety School (lASSj January 09, 2008- Fhoenix, Arizona, Pre- 
sented trends strategies for drowning prtrvciuion. 

19. WorliLAquatic Health Conference Octobera, 2007-Cincinnau, Ohio. iopic-Giiarding: The 
Life Threaten i ng Prob Icn IS . 

2C Innovatiedag I.ifeguard, National Platform Zwembaden (NPZ) October lO, 2006- 
Nieuv/egein. HolUuid, 'ropic Lifeguardingtrcnds in America 

15. National Aquatic Safety School (NASS) Januiary 15 20oy Phoenix, Arizona, Presented 
2004 vigilance study data. 


T' 
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16. National Reoreatioii & Parks Association (NTRPA) Congress Ocrober 12 200,^ Rt;no, Ne- 
vada. Topic-Miinasring Risk-Understanding factors that effect lifeguartl vigilance 

17. Virginia Parks Sc Recreation September ayaoo/j-iVlexandria. Virginia Topic-Lifegusrd Vigi- 
lance 

18. KoreaAquaiic Symposium February 19 2C04"Seoul, Korea. Topic-Risk management practice 
anti techniques, 

19. National Aquatic Safety School (NASS) Tan 13 2Cf04-Phoeni>L, Arizona, Presented 2003 
vigilance study data, 

?, 0 . Missouri Insurance Risk Management /Vgcncj' (MIRMA) October 2003- Kansas City; 
Missoiu'i, Topic Scanning and tkowning risk factors. 

2 t, Florida Parks & Recreation (FRPA) April 29 200 j-broward County, l lorida. Topic 4 hour 
workshop regarding aquatic risk management. 

22, Aquatic Coalition .Meeting April 3 2003 ■Washingwn D.C. Topic-Vigilance data pre-senratioii. 

23, International Health, Racquet A: Sports Club Association (I HRS A) February 27 ?. 003 " 
San Francisco, (California. Topic- Vigilance, what do your lifeguards see? 

24, National Aquatic Safety School (NASS)Jaiiurary i2 2003-Phoenix. .Arizona, Topic- 2002 
suti.stical ovei-view for drowning and near drowning victims. 

25, Piscine aooi-November 14 2002-Lyon. France lopif Data from Vigilance testing campaign ; 

. 200 I- 2002 , 

26, World Watei-park Association (W'WA) October 9 2002-Las Vcgfvs, Nevada, Topic-Your 
Lifeguards sctm&but do the*/ really see? 

27, Expolnzer3‘'‘‘ADIBRA Brazilian Safety Conference August 29 2002 SAo Paulo, Brazil, 
M'opic Risk managomem strategies for drow'ning prevenrioo. 

28, World Congress on Drowning June 22 2002-Amsterdam. Flolland, ‘Hipic-Your lifeguards 
scan&but do they really sec? 

29, Amusenwmt Park Safety&r Security March 20 2002 I-ake Buena Vista, Florida, Topic-Risk 
management in the .aquatic environment. 

30 National Recreation and Parks Association (NKPA) aquatics conference March ri 
2002-Falm Springs, California. Topic-Your lifeguards scan.. .but do they really sec^ 

3t, NationalAqwatic Safety vSchooI(NASS)danuaryio 2oo2-TndianapolL. Indiana Topic- 
Sratisrics for aquatic cnvironmenrs. 

32. World Watei-park Asjsociation CWWA) Full zooi-Las Vegas, Nevada. Ibpic- Scanning are we 
really seeing what is out there? 

33. Illinois Pjirks and Recreation* Association. (II* RA) January 20Cjo-C,hic3go, Illinois. Topic- 
Drowning prevention. 

34. New EnglandAssociation of Amusement- Pnrks&Attractions-Spring 1998' Framing- 
ham, Massachusetts. Topic-Drowning prevention. 


j6 
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3^. Mmnesota Parks & Recreation (MRPA) spring i998-MiniieajHilis, Minnesota, 'ibpicr 
Drowning: an aquatic manner’s M'orstnightriiarc. 

36. Missouri Parks & Recreation (MRPA) spring 1998; Topic Drowning: an aquatic manager's 
worst nightmare. 

37. Connecticut Recreation & Parks Association (CRP.A) spring 1998, 1’opii.- Drowning, an 
aquatic manager's worst nightmare. 

38. Michigan Parks & Recreation Ass«»ciation (MPRA) spring 1998. Topic- Drowning: an 
aquatic manager’s worst nightmare. 

39 World Waterpark Association (WW'A) aquatic management school-spring 1998 Las Ve 
gas, Nevada, Topi<rCrcating arisk management program for your waterpark. 

40. Illinois Parks Association Risk Services (IPARKS) spring i998 ropic~Aquatic facility risk 
management. 

41. Georgia Parks & Recreation Association (GPR--V) winter 1997- TopiC'Jcff i-llis & Associa* 
tion risk mjinagemcnt. 

42. Iowa Parks «£ Recreation Associatioo (IPUA) fall iil97- Topic Drowning; A departmental 
nightmare, 

43. Athletic Business-fail 1997-Orlando, Floritla. Topics Rfsk Management & Drowning preven- 
lion, 

44. Center for Disease Control and Prevention (CI)C> winter 1997 -Atlanta, Georgia, Sympo 
slum empanelled to discuss Hfeguatcl efficacy in the prevention of drowning accidents, 

45. ^Minnesota Parks & Recreation Association (MRPA) fall 1997. Topic-Drowning proven- 
lion, 

46 National Recreation & Parks Association (NRPA) NatiotuU Congn^ss-fail 1997-SaU 
Lake City, Utah 'lopic-DrcmTiing prevention and risk management. 

47. Illinois Parks Association Risk Servict^s (IPARKS) spring 1997. d hpics-Risk management 
for aquatic facilides. 

48. Uriih Risk Management Mutual Asswiates (URMMA) spring 1996. Eight hour workshop 
covering aquatic risk managaneiit prindplcs. 

49. Illinois Department of Public Health-spring i996-Chic:igo, tUinois. Topic-four two hour 
presentations to operators and maintenance personnel regarding liability hictors atound water, 

50. Park District Risk Management Agency (PDRMA) fall 1995 Lisle, Tllinois. lopic - Dfs- 
cussed risk management with members. 

51. Minnesota Parks & Recreation-Aquaiic Dmsion-Spring 1995, Topic-Risk management for 
aijiiaric facilities. 
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ATTACHMENT H 


- ;;WiiV(MiNO POOLS, POUNTAiNS, ANH SIMILAR INSTALLATIONS 


insiuo she founUar! mcc!su!'.ul fioiii the outside edges of ttic 
t'oimUiis. 

(2) Fortabie. A s.>oriabie electric sign sha!! not he piaced 
wtihiii a poof or iouniain or wiihia L5 in (5 fl) measured 
hori^onlaiSy fuim the inside walls ot the fountain. 

(D) Discoimcct. A sign shal! have a locai discor.eccting 
means in accordance with 600.6 and 6J/0.1i. 

(in Oondiiig iuid OroiiMding. A .sigtv shall be grwiiKfed 
and bonded in accovdiuice with 600.7. 

6X0.58 GFCl Proteeikm for .Adjacent Receptacle Out 
lets. All 15- or 20-a:npi:rf-, singie-phase l2.5-vt»H through ^ 
il-W-vot! rcccpmcins located within 6-0 n (20 T;) of a foua- j' Mr All 
tain ;?C£!X’vided with GFCJ proKJCtion. 


Ih'hh and Tub- for 1 hs riipeiniv iise 

680.60 GenevaL The provisions of Part 1 noil Fun VI of 
this article shnli apply ic> pools aiid tuln for thciapcuiic use 
in, . liealih. care fHdlities. gymnasiums, athletic training 
rooms, and similar uruas.. PortuWe therapeutic ajjplittnces 
shall comply with. Pacts H and HI of Anide xl22.. 

FPN;.. Srtv .517.2 fur dcliiiition of hewhh care j'yeiliisca. 

fiSO.et Purnitinfintly UisWUed Therapeutic r»ol.s. ThsrH- 
poiiiic .pools liiat are ct)nsin.!Cte<l in the iir(.iuiid, ou the 
groiimi. or in n huilding in such a manner that the pod 
cannot be. readily , clisiwscmhled shall comv’iy with pans 1 
unci 11 of this article, 

ExcepiUm'. 'The liniilc’iiijns of 680.22(C)( I ) through 
sihiil not ajyply whm oil Ittmhmivs arv qf ihe fornUy en- 
cloxal type. 

680.62 Therapeutic Tutrs (HyrirotherapciitHt tanks). 
Thenipeuiic uihs. used for the submersion .iftd treaunen! of 
patieiit.s, (hat are not easily movticl from one place to an* 
ethc.i- in nonr.a! use or that are fasreaed or otherwise se 
cmed at ii specific location, induding associated piping sy.<-. 
leiin;, shall conforni to Pait VI. 

(.A) PTOleetion. Txcept as taherwisc ^roviilcd in this sec . 
lieu, the outlet(.s) that suppiic.s s sclf conisincc! tl^rapcutic- ■ 
tub or hydroihcrapcnilic lank, a packaged therapeutic tub c«- 
hydiolherupfulic tank, or ii fidd-asseinbled ihenrpcutic tub : 
or hydroihcraptniiic uink shal! be piohxted by a ground-.. 


fights, eonorols, sanitizer gcueraiors. winrig. and so foitfi) shall 
fac pemfitted without atWitiontil GFCl piDtectlon. 

(2) Other IJniltL A llten^utic. tub oi hyr!rolb>‘'arcufic 
Wnk rated 3 phase or rated over 2.V) volt.-, m with a nvi!t;;r 
load of more than 50 ampi’re.s siifill not require dic i,upph 
r(L^gyf)reiectgd.b y.a Ri oiicd.--mi,i’L-gT ^*4 uu mijK f_,_ 

I (By lioudifig. ll’e iulKVwiiJg pan siu'b is' 1M c <iii \ 

msial fittings v/illii;i or isttached to -.he tub itrueliiji*^ 

( 2 ) Metor^ToriHcctrfcrn''!s^bi»c^ wuh Uie 

tub water drciilaling system. mi-UKiing pump mou'i.s 

(3) Metal-shcarticd, cables and raceways and metal piping 

that areJ^Uhin IJ5 t>5b 

^ a^nut sc^TaWd from the tub by a {'crnutncnt namc\ 

melul siiiiHCes. that -.Vf,- sviihin 1,5 m (5 fti of ific t 
/ inside wails of me. tub and nut sepaiated ftx'in ilw. luiy 

V aA:a by ;j' pcfm.TiK‘iit 


5) 1 i,6d Uni!‘ It 

U I d p K. P 1 ' I 


lin ked, ii listed .seif-cooiaisied dfift 
in 1 1 .tn aiist'iribiy that includes integral; 
I i r eiiTij I pivHvctiou for all electrical 
iiiui or ^ssernbly (pumps, air blowers, hcatevs. 


"••-^^ 1 . F tp r .tTipal devi<»»-?rnd^mrt>Tv-thnt ".iVtf HOI associattfJ 
with the liierapuutic tubs and located widfiu 1 .5 ui (5 ft) 
from such units. 

tO Methotls Bomlmg. All metal pertT required to be 
bonded by this section shall In? bonded by any of the fol- 
lowing methods; 

(1) The iiiierconnccUon of threaded tnebil piping and fittings 

(2) Metai'to mefal raounting on a conimon frame or base 

(3) O.umeciions by suitable mot.-vl clanips 

(4) By the previsions of a, solid coypot Ix'iViling jumper, 
in.su!atcd. covered, or bare, not smaller thun 8 AWG 

(!)) Grounding. 

(1) or Stetiotuiry Equipment. Th« equipnicnt spcci* 
tied in (ai and (b) sliall Iw connected to the .-rquipmeni 
Kroimding couduciCT. 

(a) LcKiiiion. All electrical liquipruont located within 
i.5 m (5 ft) of the inside wall of the mb shall be. coiinfictad 
to the equipment groimding coudiictor. 

tb) arculoiion Systm. All eiccirica! cquipni.-iit associ- 
risd with the cii-culatiug system of the tub shall bo con* 
ecctttd to the equipment grounding conductoi. 

(2) Portable Equipment Poitnbie therapeutic appliiiric?'> 
shall meet the gmuiKling rwiuircineiits in 250,114, 

(E) Receptacles. All receptacles within i.83 m (6 ft) of n 
therapeutic mb sSiali be protected by a groimd-huiU civeuil 
Latemipter. 

(F3 Lumhiaim. Ail luminaires used in liicrapeutio tub ar- 
eas shall be of the totally enclosed type, 

VTI. H>(in»ma.s,sagi- Oathttibs 

680.70 (Jeneral. Uydromuss.agc b-ftldubs as definec] m 
680.2 shaU comply with Fart VU of this article. They shall 
not be required to comply with other piuts of this article. 


ixTint:/*:. conr 
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AUTJCi.C »>S0 - SWIMMING PvXJLS. TOUNTAINS. AND SIMILAR LNSTaI I-A VIUNvS iSS0,27 



^ > '• %i‘ i.‘l ’v ' ti Hi » A li -laJiit pariS Of die pooS^ 

> jTViltriu;^- f'.e'Oi 530t addrCSSoJ in, 

I '< <• < ■' iM } lU (v Vjii'ii j vVJipre r«‘'BfCfx;:)ag :»Uii is 

I I ( 1 .1 %i t » n '■.,uiii.>‘'c,>>(ajKX«icl,ihcnJinfoic-- 

( i iu'i“d to tw" ’’O.iO^o. / 

n) ,A IL-sa6ar*fermfl^^^B^luul 

mounting brackoff: of no-mchc himinaires shall b* boirfetlf. 

Exceppxnv Listed loiv-voUaxe bfifiling Sysfchii' n’ith ncn- 

S (O' rit(rng». AU netJ hilnu’s within vif aUsUKti lo ‘N 

/ Inc ffv'ol s!i;i!l K: bontJir-J. Uo’akrd reiHs that urc _ 

I lU'i.'jvci' KK) tviiii {;4 i)i,) m tuiv dimoriKion and d* not . , 

[ [x-iWiruK’. mtt' !)ii' 5H«5l .•.tn.u'iiiie iiKrfe ihan 23 niiii 0 nt.) / 
V i^-ali not aHjOirj Ijofutins. 

(6) f:lNMrlf-{il Kquipnient. Metal pflrts of eJeciHcal ixjuip- 
mciit associated wiili the ji-.w! water ciK-u 1 atin ,5 systerrt, 
including pure^! inoiors wi d [nitiai puns of sqiiipineiu 0 sst> 
ciated with pool covers, inciuding cloctnc mtHors, shaJi J« 
bonded. 

BxcepU'tm: Metal paiti of Ustt'd etiniptnanl iitcaipfralatg 
an approved ;ryjfirM nf dduhlc iniidothm s/iaU not he 
bPnded. 

(iO Dauble-lnsuluted Water. Pump Siidvrs. Where a 
douhle-itisulawd wHtcr pump tiioior i« >D8jall«jd yntifr the 
provisions of this ruift* a solid i> AWG copjief coriducior of 
suQjcicju length lo lunke a bonding eoimetiion ro a n'pU»i«- 
inunt nimor shall be extended from the Imnding %d<x to an 
accessible point in the vicinity of thir.prwl pump laotoT- 
W't'ifii'ft there is no coiinoctiiin Ihsween the swiiviniiog {loui 
homlitig grid anti ihe equipciient grouciding system for the 
premises, this bonding coridoctcr sJiitl! be coonei-lc'J to I'te 
equipnienl grouiuling cOrii!uci,t>j'\>f the motor cireuii. 

(b) Pod Water Heaters. For ptvd water ircntw-. ratetd 
?it mom than 30 mnperes and having sfvcitic insuuctioa? 
regarding bonding imd gviiinidifig, onh iho-te fctns dtisig- 
natcci 1.0 be bonded shall be- bonded and only tho^ psri;* 
designated lo be gi'oundcd shDl! be pounded. 

(7) .Metal Wiring l^fetbcnis and Equiporcut. MetaJ- 
sheatbed cables and raceways, megil piping, and all fiited . 
itietii parl-s shall be bonded. 

Eue/Hion Av?. !: Those seprouted pom the jakd hy a p^r‘ 
rnanent barrier .shall no! be required to be bonded. 

Exception bio. 2, "Those greater ihnir iS m 0 //.I horizon- 
Hilly of the inside weiis of the poOi shesH riot be required /o 
be bunded. 

Esetpnon Ho. d: Inose greater dHin 3. 7 Til n>ed- 

J e.bis'- thj vax'"iun water level qf the pool, 

O’ O' nnii^oed vor icoTv at ‘ 0 \ ar.y obserystion sfaads. 
u/wers. or jd'JTornij, or any dis’Oig Hn'uoittit'-s. sbnU rjot he 
ruquH'ed tn ac bonded. 


(O Pool IVater. An mienbonai tjond of n iiimimum con- 
ihictive surface area of 5806 mnr '9 ii;.') shall be installed 
in contact with the pool water. ’Ihis bond shall be pcrnriltc'.l 
) to consist of parts !hat are. retjuired tn be bonded in 

' 680.26(B). 

680.27 Specialized Pool PqulpiTteiit. 

(A) tin<lci wate*- Atidio Equipment. AU underwater aiitlK' 
equipment shall be identified for the piirpo.se.. 

(1) Speakers. Each, speaker shali bo inou'Ued in an ap 

i proved metal funning shell, ihc from of which is c.nclosed 
by a captive metal screen, or equivalent, that is b.-nided lo, 
and secured u>, the- forming shell by a positive locking 
device that ensures a iow-resistaiice cortact yiul requires a 
tool TO Oi>tH for iastallalion or sc'rvicing of the .speaker, The 
forming shell shall be iflsialted in a recess in the waii or 
floor of the pool. 

(2) Wiring Methods. Rigid jnctal euiidu.it of hntss of oihcr ■ 
idtiiuiticd cocToaion-resir.tunt tiTotal, liquidtight flexible non- 
mcullic conduit (LFNC-B), rigid polyvinyl, ciiloiide con 
Umi, or rciflforf.ft<.t ihC'M'.usctiJij,?: resin conduit shall cxrenci 
from Ihe forming shell lo a lisied jijnelion box or other 
tMiclosiire AS pi-ovidcd in 680, ?4. Where rigid polyvinyl 
cWciido coiiduii, reinlbicetl thenno-settiiig resin conduit, or 
iiquidiight flexible nonmewllic. conduit is wsccl, un 8.AWQ 
insulated solid or simmled copper bonding jumper .shrill he 
Installed iu this anxluit. The bonding juniper .■ihuli be teD 
iruna'.ed in the forming slrell and the junction box, 'Ihe 
tei'iniiifttiOH of the 8 AW‘G bonding juinper in the forming 
shell sh.iii be covered with, or encapsuliiied in, u li.sird 
potting compound to protect such connection fuim the pos - 
sible deteriorating etlect of ptH.>[ waier. 

(3) Forming Shell and Mutnl Srrftcn. Tlie forilviity shei! 
and metal .screen shall be of brass or other approved 
conosioii-rcRi.'ita’.H metal. AI1 formirig shell.'; Khali nicUidc 
provisions tor terminarinp, an 8 AWC copper conductor, 

fB) Electrioally Operated Pool C;«v»;r.s. 

(i) Motors and tXmtrollurs. The elecuic mcitors, coriiroi- 
lets. arid wiring siwl! bo located nor less tliavi !,.3 m [5 ft) 
from the inside wall of the pool Uiiks.s .separated from me 
pool by a wall, cover, or other permanem barrier. Hlcctnc 
motor* in.stalletl beknv giads level shall be of the totally 
enclosed type. The device ihEi; controls the operation oi llie 
motor for an ckxliitaUy openUrU ptxsl cover Kh:.dl be lo- 
cated siicii that she operasot has full view of she pool. 

!'??■? Nu. 1: For c-Hbi«h'ts installed in damp and vvet iora- 

licms, see 312-.2. 

FPN No.. 2: For switchais cr cinaiil breakers insaa'led in 
wei lontfions,. sec 404.4, 

FFN No, 3:- t-w pi«eclian (igninsi liquids, see 430. 1 1 , 


Lciir.or, 


NAlHiN'M. la.WrVSK'Al.CUlJS:, 
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<T5CLi-. POOUS. roiiNTAlNS. and SiMH^VK tNSTAlX^^h^, 


(\) Wiring Melhuds. |-a--<Jfir. shall be ms^lisd m ngid, 
mrial conduit, iut^rraedinte metal confliiii. licioidtight flex- 
ible nonmeiallic cnndudv rUtii! jxilyvinyl chloride condml, 
cr rennoi-eccl ihermosetling resin conduit, Elecfncal ine^*- 
!ic lubine ^hall be pcf-miticcl where lasiallcd on or within a 
byddiiut, yiid electrical noiime.ialiic luhiiia shall be permit- 
ted wher' iiistulica within a building. Alu.’Siinnm rondmts 
shall net be petrmittai in the pool mea where subjetS £0 
corro-iion. 

fvreri.’/.-'n- An p.vis?'>j? renwie. 

lanelbouid wnl smicn ../Bijiiwnf sluill be pfnmletl la nill 
III fle.ij'JiV Mffol coiiihiii >yr an ti/^/ur'vCfl cable usseinb.y 
riMf m'hai^s m cquiimenr ^mmdmg concfuaor wiihinjis^ 
ouKT fheath. Thi nqwimenT conductor shuh 

voniply n'/f/i 2J'0.24<AJ(5j. 

CromiUing, An cquipiriwit grouniiing wntluctor .*all 
bo iiislollod .vim the foeikv conducKu-s toweeil Ihe 
ins lemiillal ul' the pool etiuipnent iwoeltoard nod the 
froomUiis terminal of the applicabls serviec equipment M 
sourec of ii separately derived system. For other man 1 
existing feeder,, covered in 680,25(A). Exception, or (2) 
feeders to separate buikllns-s that do nm utilize an msuVule.l 
equipment srountiint- eoitduclor In aeewdairce wnn 
{ibE).2,'><BK2), this equipment grttaiKiing conductor slialJ he 
insuhuid. 

(1) .Size. This coiidtictor slmll bc sized in accordance with 
250.122 but not smaller than 12 AWH. Or -scpariiic.y de- 
rived systems, this, coiicluciorsiviil be lizcd m accyrOancc 
with Table 2.50,6ft but izot smaller than 8 AWCl. 

(2) Separate Hullciinft-w A feeder to a separate building «• 
structure shrill be permuted to suppiy swimming poc! 
equipmeiU branch circ.uii.s or feeders aipplying swmmung 
pool equipment branch circuits, if the grounding amnge- 
mim in the scptirat-c buildini meet Uie lequixments m. 
2 .'i 0 . 32 CB 1 (l). Where installed in other thaii e.xisting feetlcrs 
.■:nvcrcd in 6B0.25(A). Exception, a sejiaiatc equipment 
Eroi.inding cotKbfrnc.jihril! br. .a.ri in?i.ilated cominctor. 

■* 'V--^ 

,A^,26 EquipotenliaS Bonding. 


i’criiirninnci,'. ; !k- c-uiipi'’', n'ltd 
-.vf'tiu'! ■'IcLii be insl-.ii'.al '-o (Cutta 


i-KMidiog rcqufiud 
■ voluiCi.-: gnuiiciiis 


' ,U; n»iidcd Paris. I'hc pans spcc.iltcd in. 680.26(BMIX 
ihra'iifh iBi(7) Niiall be bonded ccij’.elber u»ing solid coppK 
on<'i.cior , 1! ■'clatci .oxervd, or bare, aol sraallw than 
ft AW(5 'I '-A'l'h mud metal conduit of brass or otlicr ider- 
MHcd coi! w.r.iresi,uini tmual. Connections to bonded 
n,ut ^hillrcp-McLui v.>rdancc.wHih250.S.An8AWGor, 
hr -t -sitUtl CU T'-’f Van..ng coaJaaor pravltlcd to reduce 
\o,T • ue p. ndr-ms m i la t .mi axers sbnll not ba required to be 


Of ettached to f<!fnr.,Ee pimt;lboatds, service equip 

tnent, or electrodes, 

(i) Comlucrtve Pool Shells. Boricling to conductive [lool 
shells Kffill be provided as spcciliod in 680.'26(B)(l)(a) or 
(BXlXW- P*wrc,d concrete, piieumaricany upplKd oi 
spi-ayed ranerete, aad concrete bievk wilir pmtncd oi phr. 
mmd walinss slinii all be .v.insidcrcd conriuKive tmwnals 
due TO Mcr pmncaWiily ami pni.®'!?- ''■"J' 
liba-gia» a4nn|x,v.ie *c51. ,-h«ii te c,»‘.Mer«l to he non- 
conductive titatcfialv. 

(a) Strac/Kra< neinfotving Steel. UnencapsulaLtwS siruc- 
•liras rdntbreing steel shall be bonded Bsoiliet by steel t» 
wiresw the <ji]iiivatait- '^fhore slmcMnil reinfoKing steel K 
«icapsi!l-i'vd ill a ntaixocductive cornpoutui. a copper ct'i;- 
rtiatiiff gitd Hball be i!t‘;ui!ed in .i-ccalance widi 
^.26n3}(l)(b). , _ 

<b) Conner Conductor Grid. .\ cepper i;<,‘Eductor itnd. 
shall be provided and sbiU comply with fbKD tlrmiirn 
(b)(4). 

(1) Ik consaui-ted of miTummn 8 AW'G bf«' iiolid: cr.ipix’t 
conductors r.jr.dcd to each other at all points of aossing 
(2t Conf-.'rm to ibc coutom of ihe jx'cd ttad llw diwk 
d) Be arranged iu a 30()-mm by .m-wn (12-hi.l 

nciwcrk of -f't'uJuaors in s unifcimly spnvud perpen- 
dicuUi-- grid ptU'.eni xvith ;i loierarn.e of iOd iruti (4 in,) 
(4) Ik secoiett. withitt or m'r<kr the pool »o niiM'o iliad 
l.Sl) aio:i.(6 in.) from, the outer contour of the pool shell 

(21 rvritttcitr .Surfsces. I'iic jrtrirnctar .surface .shall t*- 
tend for i ftV hoiizonailiy Idyoud tia’ initlde walls or 
ihc pool and shidl indudc unpavwl mirfaves m well as 
poured concrete and other types of imving. Houdmg to pc- 
rimetiti- suri'aces shad be pro'^'id^* ‘iljecihtx, hj 
680.26?SH'2)‘a) or »,2)fbt imd shall fic aiiAciieo to the 
r^ntirreing steci or s<5}rf>ur conductor grid at w minimum of 
four (4) pointi ynifoniU.v .sj»<iC«’id arouiiri the perbnewr Of 
the pool. For tioiicondticuvo jbe.dM, bondiiitt it tour 
points shall not be rwiuiied 

(a) Structural KiinforciHg Steel. Scrucmcal reiofoicmg 

<5ie«l. iliidl Iv.'. bonded m a<;c.)ratmce wit.b 

(b) Aiternate Means. Where relritoraiig stc;:! 

is ikA availBbk '«■ S'* eiicv'-;r‘u:.ncd m a iu'E!voa-iu--t!v«, ^mr. 

- } pouad, G copper co-vtuiMrir) sh-'l be mdr.cd where rhe 
/ followsas; requifciucats .-uc met. 

(1) At leasi one >• AWO bare solid topper mii - 

ductcir shall be pi'svidi'*. 

(2) ITk cond.Kim. •.I.ai rdbv tbr ciimm .at «■. f°m>- 
etetsurtace. 

(3> Oiilv. listed spHc.--^ sliali be pcnnhin-.l 

(4) Tbc required ■;oHdu..-tor shall lic 4’jO tu M.X' i.-m (1 lO 

, 24 in.) from I'jc- istbide walH of the pool. 

:(5) The required comtucu'rvaiin'csvi.u.cd ..wil l wi- 

1 dsrtiie pcnitHer-er sunoce KK* iksh lO z^v, inHi i l '-i- • 

. 6 in-) below £*« j-ubgrade. 

N.ATK)SAbm.KCmlCAi.COOIi :!«!« 
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ATTACHMENT I 


iHriACHMENT i 


1 


. 



Number of Existing bwimming 
Pools ana bpas requiring pool 
lifts based on DOJ Regulator^' 
Impact Analysis 








l-lotel 

Motel 

Secohdafy 

Private 

Schools 

Undergraduate 
and Post 
Gi^uate 
Private 

Schools 

Apuatic 

centers 

and 

swimming 

pools 

Exercise 

Facilities 

Number of facilities assumed 
by RIA 

15166 

21092 

23388 

1792 

12368 

, 1196 

j . a.r Z7L 







Number of existing pools 
assumed by RIA at each 
facility 

1 

1 

' ' ' . ' 

t 

. 1 

i 

b 

Number of existing spas 
assumed by RIA at each 
facility 


0 

' 

0 

1 


1 

Total number of pools and 
spas at each. facility. 

s 

1 

1 

■■2 


'■:-i 

Total number of. pool and spas 


21092 

23388 

3584 

. 24736 

. 1196 

Total numbef. of pools.'and 

Notes ' Number of elements' 
per typical facility are stated on 
pages 200-221 of the RIA, 
Number of establishments by 
faciiity.group are stated on 
page 37 of the RIA, 

^043^ 
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[ able 3' Number or KslablNlunents in 2010 by Facilitj’ Group 


A 1 

[»ns 1 

16,953 

B 

Hoicis 

15,165 


Mi?(els 

21,092 

0 

RcMiUlliuiVs 

566,856 

1 

Motion f>K'lu!^ Iwiiv’ 

. 4,971 


1 henne / Conceri Hnli 

9.348 




' ' J 

.Stadiums 

4?i4 

h" 

Aacnioviiiins 

2.676 


C.onvcniKiii Centm 

174 


Smeic Level Stoves 

812.456 

K ^ 

.Sliouriiu Mills 

10,092 

1 -. 

Indoor Soivice 
I’atablislnnents 

3,857.02? . 


Oi'fiesK of Health Car?; 
Providers ... 

549.803 


Hospitals 

.3,915 


Nursinii Humes 

• 15,1)14 

V 

'I’crmtnai fprivair aupoas) 

14,321 


De[x)t.s 

hi 

I? 

Museums, HisloricaJ Sites. 

& Ijbriirics 

4.766 



i.327 




'1' 

Amuscmeiit Parks 

54.3 


. Nursevv schoois - Daycare 

. . ^6,398 

.■■V 

lilcmcntarY Private 

Schools . 

18,275 


Secondtirv privide sctuwls. 

' ?.,84l 

•i 

Unucr^’mUuatc and 
Poscip'udiiaic Private 

Schools 

2..574 

\ 

Ski Facililte* 

•103 


Homeless sheUc.r 

8,715 

.\h 


L. ys? 


Social Service 


kii 

Estfiblishmcnta. . 

56.236 

AC: 


32,609 


Aquauc CcDicis/ 


AD 

SwimminK wol.s 

12,368 

A\’; 

I Bo'vhrit Alievs 

4.588 

Ai 

: tioU Cmirscs iprivute with 
i public aecessf 

9,48.5, 

At : 

; t.5o]J r'oursc.s (j’rivaU- 
onlvi 

4.64.5 


1 Miruiiture roH courses . .. 

. . 9.475 

Al 

: Kccicauonai Hoiitlrit 
i I'acnitics 

5.19H 

_ AJ_ 

Fishirp I’icrs und. 

• _ 


HPRTHLBriECiSiON ECONOMICS INC. 



1 ^ . 

^ .1 

. AK ! 


5.095 i 



^ 71t,8i5 

AN 


68.7 SI I 

A-fli j ^ '>a£c!y tV.'in' 'vah'N*.’ 
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112TII CONGRESS 
2d Session 


H. R. 4256 


To the Attorney General to ret-ise certain rules under titles II and 

ITT of the Atnericans with Tlisahilities Act of 1990 relating to accessible 
means of entiy to pools. 


IN THE HOUSE OF REPKESENTATIVES 

AUPvCH 26, 2012 

Mr, Mulvanbt (for himself, Mr, ScirvnsiiasKT, Mr. Jones, Mr. Qu.aylb, 
Mrs. MyeICK, Mr, COFFYUN of Colorado, Mr. GAB,DNBa, Mr. PENCE), 
Mr. Graves of Missouri, Mrs. Hartzlbb. Mr. Koss of Arkansas, Mr. 
Burton of India,na, Mr. GotVDY, Mr. WiLSON of South Oarolina, Mr. 
Gampretfj, Mr. Latta, Mr. Amodri, Mr. Berg, Mr. RtbrijE, Mr. 
Kelly, Mr. Harris, Mr. Long, Mr. Carter, Mr. Paul, Mr. PosEiy, 
Mr. Flake, and Mr, Lambokn) introduced the following bill: which was 
referred to the Committee on the Judiciary 


A BILL 

To direct the Attorney (xeneriil to revise eertain rales under 
titles IT and ITT of the Americans with Disabilities Act 
of 1990 relating to accessible means of enti^i to pools. 


1 Be il enacted hy the Senate and House of Bepresenla- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Pool Safet 3 i and Acces- 

5 sibhity for Everyone (Pool SA1’'E) Act”. 
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1 SEC. 2. FINDINGS. 

2 (congress finds the following: 

3 (1) One of the |Jur^.)Oses of the Americans with 

4 Disabilities Act of 1990 is to “provide a clear and 

5 comprehensive national mandate for the elimination 

6 of discrimination against individuals with disabil 

7 ities.” 

8 (2) The Nation’s projrer goals regarding indi- 

9 vidnals with disabilities are to ensure equalitv' of op- 

10 port.iinity and full participation for such individuals. 

11 (3) The Department of Justice’s revised rcgula- 

12 tions for titles II and III of the Americans with Dis- 

13 abilities Act of 1990 recoguize that places of public 

14 accommodation should provide access to their anien- 

15 ities to individuals with disabilities. 

16 (4) It is important for jilaees of public accom- 

17 modation to provide access to their amenities, in- 

18 eluding pools, to individuals with disabilities. 

19 (5) Places of public accommodation should pro- 

20 vide access to their amenities, including pools, in a 

21 reasonable, efficient, and expedient manner that ac- 

22 counts for the interests of individuals with disabil- 

23 ities and also considers other legitimate concerns, 

24 such as safety and fea,sil)ilit 3 C 

25 (6) As tlie,y relate to the accessibility of pools 

26 at places of public accommodation, the current re- 


•im 4256 III 
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1 \dsed regnlatioiis for titles II and III of the Ameri- 

2 cans “wdth Disabilities Act of 1990 do not reasonably 

3 or adequately balance the access needs of indhiduals 

4 with disabilities with other legitimate, and some- 

5 times competing, safety and feasibility concerns. 

6 SEC. 3. REVISION OF RULES. 

7 (a) Extension of Compliance Deadline. — 

8 (1) In Genbeal. — No suit may be brought for 

9 a 'Violation of the revised regulations for titles IT and 

10 111 of the Ameiicans with Disabilities Act of 1990 

1 1 regarding the requirements for places of public ac- 

12 commodation and commercial facilities to provide an 

13 accessible means of entiy to pools (28 CETt 36.101 

14 et seq.) that oceuired on or after March 15, 2012, 

15 and before the date that is one year after the date 

16 of enactment of this Act, nor may the Attornej’ (len- 

17 oral investigate, or initiate a compliance rcwcw of 

1 8 such an alleged \iolation. 

19 (2) Pending proceedings dismissed. — Be- 

20 ginning on the date of enactment of this Act, any 

21 suit against a place of public accommodation or 

22 commercial facility for a violation described in para- 

23 graph (1) brought on or after March 15, 2012, and 

24 before the date of enactment of this Act shall be dis- 

25 missed. 
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4 

1 (b) EkviSiOn of Rl!-L-ES. — N ot later than 60 days 

2 after the date of enactment of this Act, the Attorney Geii- 

3 eral shall rerdse section 36.304 of title 28, Code of Federal 

4 Regnilations, and any other appropriate rules in part 36 

5 of such title to proidde that — 

6 (1) a place of public acconimodation or a com- 

7 iiiercial facility that has a pool and uses a portable 

8 pool lift on retpiest shall be in compliance nith the 

9 requirement under such rules to prortdc an a,eocs~ 

10 sible means of eiitrj^ to such pool, even if installation 

11 of a permanent lift is readilj^ achievable; and 

12 (2) a place of [niblic aecommodafion or a com- 

13 inereial facility that bas more than one pool and 

14 uses one portable pool lift on request for all such 

15 pools shall be in compliance with the requirement 

16 under such rules to prortde an accessible means of 

1 7 cntiy to each such pool . 

18 (e) Pool Defined. — T he term “pool” means a 

19 svdimning pool, warhiig pool, sauna, steam room, spa, 

20 wave pool, lazy river, sand bottom pool, other water 

21 amusement, or any other man-made body of water to 

22 which part 36 of title 28, Code of Federal Regulations, 

23 requires places of public accomniodation and commercial 

24 facilities to {)rortde an accessible means of entry. 

O 
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Material submitted by the Honorable Trent Franks, a Representative in 
Congress from the State of Arizona, and Chairman, Subeommittee on the 
Constitution 



lAAPA 


Internntiona! Association 
of Amusement Porks and 
Attroctions 
www.lAAPA.org 

HEADQUARTERS: 

1448 Duke Street 

Alexandria, VA 22314 
Tei, +1/703-336-4800 
Fax +1/703-836 1192 
ioapa@iAAPA.org 

ASIA PACIFIC: 

Level 16 Man Yee Building | 
60-68 Des Voeux Road 
Central | Hong KongSAR, 
China 

Phone; +352 3796 2568 
Fax; +852 3796 2600 
asiapacifii@IAAPA.org 

EUROPE; 

Square de .Meeus 38/40 
8-1000 Brussels 
Belgium 

Tel. +32/2401-6161 
Fax +32/2401-6868 
europD@IAAPA.org 

LATIN AMERICA; 

Ave. Presidenfe Mnsaryk 111, 
Piso 1 

Col. Chapiiltspec Morales 
Mexico, D.F. 11 560 
Tel, +52/55 3300-5915 
Fax +52/55 33QQ-5999 
la1inoam8ri{a@ lAAPA.org 


April 4 , 2012 

Allison Nichol, Chief 
Disability Rights Section 
Civil Rights Division 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 

Submitted electronically via regulations.gov 

Re: CRT Docket No. 123; AG Order No. 3327-2012 

Dear Ms. Nichol: 

The International Association of Amusement Parks and Attractions (lAAPA) 
is the largest trade association for pennanently situated amusement facilities 
and attractions. lAAPA represents more than 4,000 facility, supplier, and 
indiridual membei’s in the U.S. Member facilities include amusement and 
theme parks, wateiparks, attractions, family-entertainment centers, arcades, 
zoos, aquariums, museums, science centers, resorts, and casinos. Our 
membership ranges from veiy large, multi-location facilities to small, single- 
site, family-owned operations. 

The attractions industry strives to provide safe and accessible entertainment 
to all guests. For more than a decade, lAAPA has provided industiy 
viewpoints to the U.S. Access Board and Department of Justice on the ADA 
Accessibility Guidelines (ADAAG) and the proposed recreation iniles. lAAPA 
offers the following comments on the Department of Justice’s guidance 
concerning the technical assistance document on accessible means of entiy 
and exit into swimming pools (“TA Document”), and the proposal to extend 
the compliance deadline for accessible means of entry and exit into swimming 
pools by 180 days: 

Unorthodox Regulatory Process 

Throughout the promulgation of the Revised Title III Rules on 
Nondiscrimination on the Basis of Disability by Public Accommodations and 
in Commercial Facilities (“Recreation Rules”), the U.S. Access Board and 
Department of Justice were very open to seeking feedback from industiy, 
advocacy organizations, and the disability community on proposed guidelines 
and rules. Because of this record of open rulemaking, lAAPA is extremely 
disappointed the Department chose to essentially promulgate further 
regulation without seeking input from stakeholdei-s. 

The recent DOJ interpi’etation and TA Document goes beyond the regulations 
and 2010 Standard in requiring a fixed pool lift for new construction and 
asserting that installation of a fixed lift was also readily achievable as barrier 
removal. The interpretation also adds a requirement that all lifts be deployed 
during all hours that a pool or spa is open to the public. These requirements 
go beyond the recreation rules published in August 2010, and 
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introduce safety issues that have not been sufficiently addressed. We are extremely disappointed the 
Department did not provide an opportunity for comments on the technical assistance document 
prior to its issuance. 

Additionally, we are disappointed the Department is only seeking public comment on the 
compliance date extension for this change, and not on the change itself. The ADA recreation rules 
were issued after lengthy deliberations, including the issuance of proposed rules, invitation for 
public comments, consideration of those comments, and public hearings. The rules were changed 
without any opportunity for stakeholder input. 

Technical Assistance Document 

In addition to its disappointment with the Department’s unorthodox rulemaking, lAAPA has serious 
concerns with requiring fixed lifts in waterpark facilities. Pools found in waterparks are not the 
same as pools in other public accommodations. Waterpark pools tend to be large and/or serve a 
purpose other than recreational bathing. Furthermore, the vast majority of the pools found in 
waterparks are guarded by trained lifeguards and have pool attendants to assist guests. We believe 
the Access Board and Department of Justice understood this difference, which is why they applied 
special treatment to waterpark elements such as waterelide catch pools, lazy rivers, and wave pools. 

Due to the unique pools found in waterparks, lAAPA believes waterpark operators should be able to 
use a portable lift to create accessible entiy or exit from a wateipark pool. Portable lifts offer guests 
the opportunity to enter the pool in a place operators feel would be most easily and safely achieved. 
Pool use and guest traffic patterns in watei’park environments is not always predictable, especially 
w^hen special programming is inv’olved or when the w^aterpark is at peak capacity. Pool lifts may 
need to be placed in areas that allow for safe use away from traffic areas, but they may also need to 
be moved easily when traffic patterns change, for pool cleaning, or equipment access. 

Pools that are clustered and attended pools should be able to share a portable lift. In clustered 
pools, pool deck space may be limited. Having one lift that can be repositioned to accommodate 
guests in multiple pools would allow operators to maximize the pool deck space between clustered 
pools for transfers to/from mobility devices, and lifeguard and maintenance access. If a pool is 
attended, the attendant wall be able to reposition or deploy the pool lift “on-demand”. 

Fixed lifts present serious safety concerns. In a w^aterpark environment, where there are many fun 
w'^ater attractions, children may see a fixed pool lift as another attraction. Misuse of a fixed pool lift 
that is always deployed presents a significant risk to the safety of others. 

We understand the Department does not want to consider comments on the rules or the TA 
Document, but we hope it will reverse its decision and consider the special circumstances of 
swimming pools in waterparks. 

Extension of Compliance Deadline 

Arguably, swimming pool operators have had years to make their accessibility plans. lAAPA has 
conducted education seminars and answered member questions on the ADAAG for nearly ten years. 
Our good- faith advice to members prior to the 2010 recreation rules mirrored that of the U.S. 

Access Board: to follow the Accessibility Guidelines when building or improving accessibility. 

Members will now have approximately three months to comply with the TA Document and 
Department’s new regulations concerning pool lifts. For many operator, and in the months leading 
up to peak season, this is simply not enough time. For this reason, lAAPA supports the 
Department’s proposal to extend the compliance date for accessible entiy- and exit into swimming 
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pools until September 17, 2012. The TA Document created confusion in the aquatics industr}^ and 
demand quickly shifted from portable pool lifts to fixed ones. 

Existing facilities fulfilling their barrier i-emoval obligations will have to quickly revise their 
accessibility^ plans, including soliciting bids on both the purchase and installation of fixed lifts, to 
deteimine what is readily achievable. If they choose to install a fixed lift, construction will have to be 
scheduled. There is simply not time for operators to do this before the start of the season 
(traditionally Memorial Day). 

Facilities that are building new swimming pools have already developed building plans and 
obtained the necessary permits for elements that comply with the Department’s 2010 recreation 
rule. For the reasons stated above, some operators may have planned for a portable lift. At this 
point, construction plans will need to be modified, which in some jurisdictions may lead to 
additional permitting, which will delay construction. 

There is also the problem of supply: lAAPA members have been told there are simply not enough 
lifts currently available on the market, and operators may not receive their lifts until May or June. 

In conclusion, lAAPA is concerned with the disregard for the Administrative Procedure Act the 
Department demonstrated by not consulting stakeholders before making regulatory changes that 
wall have real financial and potential safety impacts for the waterpark industry. In light of these 
concerns, we request the Department extend the compliance date for 180 days until September 17, 
2012, reti’act the current Technical Assistance Document and begin proper rulemaking to address 
the issues raised. 

Respectfully, 

Stephanie See 

Director, Safety & Advocacy 
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lAAPA 


Internationol Association 
of Amiisement Porks ond 
Attractions 
www-IAAPA-org 

flEADtJUARTERS: 

1448 Duks Street 
Alexflidria,yA 22314 
Tel. +1/703-636-4800 
Fcix+1/703-336-1192 
ianpa@IAAPA.org 

ASIA PACIFIC: 

Level 16 Man Yee Rjiiding I 
60-68 Des Voeux Road 
Central | Hong Kong SAR, 
China 

Phone: +852 3796 2568 
Fax: +852 3796 2600 
asiapacifif@IAAPA.org 

EUROPE: 

Square de Meeus 38/40 
8-1000 Brussels 
Belgium 

Tel. +32/2401-6161 
Fax +32/2401 6868 
europ 0 @!AAPA-org 

LATIN AMERICA: 

Ave. Presidenfe Masaryk 111, 
Piso 1 

Col.Cliapaltepcc Morales 
Mexico, D.F. 11560 
Tel. +52/.55 3300 5915 
Fax +52/55 3300 5999 
latinoaineri(a@IAAPA.Qrg 


April 24, 2012 

U.S. House of Representatives 
Juciiciary Committee 
Subcommittee on the Constitution 
H2-362 Ford H.O.B. 

Washington, DC 20515 

Dear Chairman Franks: 

The Intemational Association of Amusement Parks and Attractions (lAAPA) 
is the largest trade association for permanently situated amusement facilities 
and attractions. lAAPA represents more than 4,000 facility, supplier, and 
indiridual members in the U.S. Member facilities include amusement and 
theme pai'ks, waterpaiks, attractions, family-entertainment centers, arcades, 
zoos, aquariums, museums, science centers, resorts, and casinos. Our 
membership ranges from very lai'ge, multi-location facilities to small, single- 
site, family-owned operations. 

lAAPA thanks the subcommittee for holding a hearing on the recent 
Department of Justice guidance on accessible swimming pools. The 
attractions industiy^ strives to provide safe and accessible entertainment to all 
guests. For more thaji a decade, lAAPA has provided industry viewpoints to 
the U.S. Access Board and Department of Justice on the ADA Accessibility 
Guidelines (ADAAG) and the proposed recreation nales. 

lAAPA recently submitted public comment in response to DOJ’s Notice of 
Proposed Rulemaking proposal to extend the compliance deadline for 
accessible means of entry and exit into swimming pools by 180 days. In it, 
lAAPA requested the Department extend the compliance date for 180 days 
until September 17, 2012, retract the current Technical Assistance Document 
and begin proper rulemaking to address the issues raised. Those comments 
are included in this letter. 

To summarize our comments to the DOJ: 

1. lAAPA is concenied that the Depailment of Justice chose to 
promulgate additional regulation through a sub-regulator>- 
interpretation and Technical Assistance Document, thereby avoiding 
the notice and comment requirements outlined in the Administrative 
Procedure Act . Throughout the promulgation of the Revised Title III 
Rules on Nondiscrimination on the Basis of Disability by Public 
Accommodations and in Commercial Facilities (“Recreation Rules”), 
the U.S. Access Board and Department of Justice were veiy’ open to 
seeking feedback from industiy, advocacy organizations, and the 
disability community on proposed guidelines and rules. 

The recent DOJ interpretation and TA Document goes beyond the 
regulations and 2010 Standard in requiring a fixed pool lift for new 
construction and asserting that installation of a fixed lift was also 
readily achievable as barrier removal. 
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The inteipretation also adds a requirement that all lifts be deployed during all hours 
that a pool or spa is open to the public. These requirements go beyond the recreation 
rules published in August 2010, and introduce safety issues that have not been 
sufficiently addressed. We are extremely disappointed the Department did not 
provide an opportunity for comments on the technical assistance document prior to 
its issuance. 

2. lAAPA has serious concerns with requiring fixed lifts in waterpark facilities. Pools 
found in waterparks are not the same as pools in other public accommodations. 
Waterpark pools tend to be large and/or sei*ve a purpose other than recreational 
bathing. We believe the Access Board and Department of Justice understood this 
difference, which is why they applied special treatment to waterpark elements such 
as waterslide catch pools, lazy rivers, and wave pools. 

Fixed lifts present serious safety concerns. In a wateipark environment, where there 
are many fun water attractions, a fixed pool lift may become an attractive nuisance to 
children, who may see it as another attraction. Misuse of a fixed pool lift presents a 
significant risk to the safety of others. Due to the unique pools found in waterparks, 
lAAPA believes waterpark operators should be able to use a portable lift to create 
accessible entr>’ or exit from a vvaterpark pool. 

3. Waterpark operators have not been given enough time to comply with the regulatory 
change. Swimming pool operators have had years to make their accessibility plans. 
lAAPA has conducted education seminars and answered member questions on the 
ADAAG for nearly ten years. Our good-faith advice to members prior to the 2010 
recreation rules mirrored that of the U.S. Access Board: to follow the Accessibility 
Guidelines when building or improving accessibility. 

With Memorial Day just around the corner, watei’park operators now have 
approximately one month to comply vrith the TA Document and Department’s new 
regulations concerning pool lifts. 

The TA Document created confusion in the aquatics industry' and demand quickly 
shifted from portable pool lifts to fixed ones. There are supply issues: lAAPA 
members have been told there are simply not enough lifts currently available on the 
market, and operators may not receive their lifts until May or June. 

lAAPA thanks the subcommittee for holding this important hearing, and hopes it can persuade the 

Department of Justice to reconsider its recent actions, retract the current Technical Assistance 

Document and begin propa’ rulemaking to address the issues raised. 

Respectfully. 

Stephanie See 

Director, Safety & Advocacy 
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Prepared Statement of the National Association of Home Builders 

On behalf of the more than 140,000 members of the National Association of Home 
Builders (NAHB), we appreciate the opportunity to provide testimony on the De- 
partment of Justice’s Guidance on Access to Pools and Spas Under the ADA. 

The National Association of Home Builders (“NAHB”) is a Washington, D.C. -based 
trade association whose mission is to enhance the climate for housing and the build- 
ing industry. NAHB helps promote policies that will keep housing a national pri- 
ority. A federation of more than 800 state and local associations nationwide, 
NAHB’s membership includes over 140,000 members who will construct about 80 
percent of the new homes built each year in the United States. 

Residential construction is a highly regulated industry and home builders comply 
with numerous federal, state and local statutes and regulations during the course 
of operating their businesses. NAHB remains actively engaged on many fronts to 
ensure that its members receive up to date information and education on changing 
regulations and laws. As part of its advocacy efforts, NAHB seeks to ensure that 
proposed federal regulations are promulgated in accordance with all procedural re- 
quirements set forth under the Administrative Procedures Act (“APA”). 5 U.S.C. 
§§ 551 et seq. 

NAHB’s members take their obligations to comply with the Americans with Dis- 
abilities Act (“ADA”) seriously, and NAHB strongly supports the ADA’s goals in re- 
moving discriminatory barriers. Accordingly, NAHB welcomes the opportunity to 
speak out on Dela3dng the Compliance Dates for Certain Requirements of the Regu- 
lations Implementing Titles H and III of the Americans with Disabilities Act dealing 
with accessible pools and spas. NPRM, 77 Fed. Reg. 16196. ^ 

NAHB agrees with DOJ that additional time is necessary to ensure consistent ap- 
plication of the rules to existing facilities and urges DOJ to, at a minimum, extend 
compliance until the proposed September 17, 2012 date. Additionally, for the rea- 
sons discussed below, NAHB calls upon members of Congress to urge DOJ to with- 
draw Revised ADA Requirements: Accessible Pools — Means of Entry and Exit (U.S. 
Dept’s of Justice, Jan. 31 2012) (hereinafter “TA Document”) or, in the alternative, 
undertake a regulatory review of the TA Document pursuant to the APA and small 
business review analysis as required by the Small Business Review and Enforce- 
ment Act (“SBREFA”). 

DOJ’s TA Document substantively changes the requirements of the final regula- 
tions and the 2010 Standards,^ and does so without affording the public and regu- 
lated community an opportunity to participate fully through the rulemaking process. 
DOJ describes the TA Document as a means “[t]o help educate pool owners and op- 
erators concerning the requirements imposed by the regulations!.]” NPRM, 77 Fed. 
Reg. at 16197. But, it is much more than an educational tool because it changes 
the regulations by requiring public accommodations choosing pool lifts as a means 
of removing barriers to install fixed pool lifts first, unless “installation of a fixed lift 
is not readily achievable!.]” See TA Document at 3. A public accommodation ‘may 
then consider alternatives such as use of a portable pool lift that complies with the 
2010 Standards.” Id. (emphasis added). This position contravenes the specific lan- 
guage in the 2010 Standards, which does not require that public accommodations 
go through that analysis — i.e., a portable pool lift only after determining a perma- 
nent fixed pool lift is not readily achievable. Moreover, DOJ’s newly stated position, 
encapsulated in the TA Document, is not merely the agency’s interpretation of exist- 
ing requirements, but is itself an “agency statement of general or particular applica- 
bility and future effect” from which consequences will flow — compelling property 
owners and managers subject to the ADA to install fixed lifts at pools and spas — 
or face the consequences of noncompliance. 5 U.S.C. § 551(4) (APA definition of a 
“rule”). 

In letters to hotel pool owners associations, DOJ stated the “2010 Standards apply 
to a built-in or ‘fixed’ pool lift or sloped entry that complies with the 2010 
Standards!.]” DOJ, Letter to the Asian American Hotel Owners Association 2 (Feb. 

24, 2012), available at http:! I www.ada.gov I aahoa letter.htm; DOJ, Letter to 

American Hotel and Lodging Association (Feb. 21, 2012), available at http:! / 

www.ada.gov/ahla letter 2 21.htm. However, sections 242 and 1009.2 of the 

2010 Standards are silent as to the type of pool lift required and neither differen- 
tiates between fixed permanent lifts and portable lifts. 


1 DOJ published the final rule updating its regulations implementing the Americans with Dis- 
abilities Act (“ADA”). See, e.g.. Nondiscrimination on the Basis of Disability in State and Local 
Government Services, 75 Fed. Reg. 56163 (Sept. 15, 2010). 

2 Included with its revisions to the regulations, DOJ also adopted the 2010 ADA Standards 

for Accessible Design (Nov. 15, 2010) {available at www.ada.gov/2010ADAstandards index.htm). 
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Moreover, DOJ seeks to circumvent public comment on the TA Document by spe- 
cifically limiting the scope of the Notice of Proposed Rule Making (NPRM) and ad- 
vising the public it will not entertain comments on anything other than the dead- 
line. DOJ states in the NPRM that it does not “seek comments related to the merits 
of the requirements themselves. . . . [DOJ] will deem any such comments on this 
NPRM out of scope and will not consider them.” NPRM, 77 Fed. Reg. at 16197. 
DOJ’s position on the TA Document is contrary to the APA because DOJ never sub- 
mitted this substantive change through the APA’s notice and comment rulemaking 
process, nor through SBREFA. 

DOJ’s intention to limit the ability of the public to have notice of and comment 
on the TA Document’s applicability creates an impermissible restriction on the 
public’s due process rights to participate fully in the regulatory process. See, e.g., 
5 U.S.C. §§551 et seg. APA section 553 mandates that agencies must publish a gen- 
eral notice of a proposed rule in the Federal Register at least 30 days before the 
proposed rule is to take effect. 5 U.S.C. § 553(c). The purpose of affording the public 
an opportunity to receive notice of proposed rules and allowing time for comments 
is “to reintroduce public participation and fairness to affected parties after govern- 
mental authority has been delegated to . . . agencies,” and “assure[s] that the agen- 
cy will have before it the facts and information relevant to a particular administra- 
tive problem, as well as suggestions for alternative solutions.’” American Hasp. Ass’n 
V. Bowen, 834 F.2d 1037, 1044 (D.C. Cir. 1987) (internal citations omitted). 

DOJ has denied the public and affected stakeholders the opportunity to partici- 
pate fully in the rulemaking process and has circumvented the opportunity to pro- 
vide information regarding reasonable alternatives, costs associated with compli- 
ance, and impacts on small businesses. The TA Document does not qualify as an 
exception to notice-and-comment rulemaking under the APA governing “interpretive 
rules, general statements of policy, or rules of agency organization, procedure or 
practice.” 5 U.S.C. § 553(b)(3)(A). That is because the TA Document imposes “sub- 
stantive rules” from which legal obligations flow. Batterton v. Marshall, 648 F.2d 
694, 701-02 (D.C. Cir. 1980). In addition, merely because DOJ describes the TA 
Document as “technical assistance” developed to “help educate pool owners and op- 
erators,” this is not enough to cure its procedural defects. NPRM, 77 Fed. Reg. at 
16197. In fact, the document’s title, “ADA 2010 Revised Requirements . . .” puts 
stakeholders on notice that the agency views these as required for compliance. 
DOJ’s own description as “technical assistance” is unavailing as the TA Document 
purports to bind regulated entities. Gen. Elec. Co. v. EPA, 290 F.3d 377, 382-85 
(D.C. Cir. 2002). 

In conclusion, NAHB supports an extended deadline for compliance with certain 
requirements of the ADA Title II and III implementing regulations, until September 
17, 2012, as noted in the NPRM, for the purpose of rectifying the disparity between 
the regulations and 2010 Standards, and the TA Document. NAHB urges DOJ to 
withdraw the 2012 TA Document to ensure compliance with the APA, and consist- 
ency with the 2010 regulations and the 2010 Standards. In the alternative, if DOJ 
does not withdraw the TA Document, NAHB believes the subcommittee should ex- 
amine DOJ’s compliance with the APA and SBREFA. 

NAHB appreciates the opportunity to provide this statement to members of the 
Subcommittee. NAHB looks forward to working further with members of Congress, 
regulatory agencies and other interested parties to find solutions to these issues. 
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The Real Estate Roundtable 


April 25,2012 


The Honorable Trent Franks 

Chair, Subcommittee on the Constitution 

Committee on the Judiciary 

United States House of Representatives 

2138 Rayburn House Office Building 

Washington, DC 20515 

The Honorable Jerrold Nadler 

Ranking Member, Subcommittee on the Constitution 

Committee on the Judiciary 

United States House of Representatives 

B351 Rayburn HOB 

Washington, DC 20515 

Re: Hearing on: "The Departmeiu of Justice 's Guidance on 
Access to Pooh and Spas I Inder the ADA " 

Tuesday, April 24, 2012 
4:30 PM 

Dear Chairman Franks and Ranking Member Nadler: 

On behalf of The Real Estate Roundtable (wvvw.rer.orgT I appreciate the 
opportunity to provide this statement for the record of the above-referenced 
hearing. The Real Estate Roundtable brings together leaders of the nation’s top 
publicly-held and privately-owned real estate ownership, development, lending 
and management firms, with the leaders of major national real estate trade 
associations, to jointly address key national policy issues relating to real estate and 
the overall economy. Collectively, Roundtable members’ portfolios contain over 5 
billion square feet of office, retail and industrial properties valued at more than $1 
trillion; over 1 .5 million apartment units; and in excess of 1 .3 million hotel rooms. 
Participating trade associations represent more than 1 .5 million people involved in 
virtually every aspect of the real estate business. 

The Roundtable’s members seriously heed their ADA compliance obligations. 
We share the laudable goals of the ADA as enforced by the Department of Justice 
(“DOJ”) for over 20 years, and agree we must continue to remove barriers of 
discrimination so all persons can participate in our shared American experience. 

The hearing concerns a pronouncement by DOJ published on January 31, 
2012, entitled ADA 2010 Revised Requirements: Accessible Foots— Means of 
Entry and Exit, as amplified by the letter dated February 21, 2012 from the Civil 
Rights Division to the American Hotel and Lodging Association (collectively, the 
“New Pool Standards”). As explained in more detail below, The Roundtable does 
not believe that the New Pool Standards can have binding regulatory effect until 
their own terms are subject to: 
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(1) notice and comment rule making proceedings as required by the Administrative Procedure 
Act (“APA”); 


(2) small business impact review analysis as required by the Regulatory Flexibility Act, 
amended by the Small Business Review and Enforcement Act (“SBREFA”); and 

(3) the requirements of Executive Order 12866 (Sept. 30, 1993) and Executive Order 13563 
(Jan. 18, 2011), 

DOJ has thus far bypassed meaningful opportunities for regulated stakeholders to comment on 
whether the New Pool Standards are themselves legal in the first instance under APA and SBREFA 
prerequisites. The Department has also circumvented the procedures to improve regulatory review as 
set forth in the Executive Orders signed by Presidents Obama and Clinton. 

The New Pool Standards 


On January 31, 2012, DOJ prescribed the New Pool Standards for compliance with the ADA’s 
requirements for accessible pools and spas (available at; Intp ada . ^o'v/pool s 20 1 0. htm ). A 

letter dated February 21, 20)2 from DOJ’s Civil Rights Division to the American Hotel and Lodging 
Association (available at htto:/Avivw ada eov/ahia letter 2 2 1 .htm I further amplified the regulated 
community’s obligations regarding pool and spa accessibility. The Pool Standards are themselves 
styled as “Revised Requirements.” They impose brand new obligations which were never set forth in 
the “2010 ADA Requirements” published in the Federal Register on September 15, 2010, 

Public accommodations have enabled access to pool and spa features for mobility-impaired persons 
for years, through means such as the availability of so-called “portable lifts.” However, the New Pool 
Standards significantly changed the compliance rules for ADA-regulated properties. Among other 
things, the New Pool Standards direct affected property owners to install permanent, fixed, hard-wired, 
and electrically-grounded lifts at pools and spas. The installation of a fixed lift at an existing pool deck 
requires an assessment of whether the deck can safely anchor a fixed lift, partial demolition of the pool 
deck, an electrical permit, electrical bonding under the National Electrical Code, deck reconstruction, 
and installation of the actual lift itself And, permanent lift installation obviously precludes their 
efficient use to provide accessible entry for multiple pools and spas at ADA-regulated properties. 
Permanent lifts are thus considerably more complicated and costly than the prevailing industry 
practice, which has ensured accessible accommodations through availability of portable lifts. While 
DOJ’s January 3 1 standards may provide an exception in cases where permanent lift installation is “not 
readily achievable,” there are no clearly articulated guidelines to satisfy this vague criterion. 

DOJ initially expected compliance with the New Pool Standards by March 15, 2012. The 
Department then extended the compliance deadline by 60 days and, through a Federal Register 
announcement on March 20, 2012, issued a proposed rule to further extend the compliance deadline to 
install pennanent pool lifts until September 17, 2012. At no time, however, has DOJ formally solicited 
public comment on the underlying substantive requirements for permanent lifts themselves. 
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Not Enough Pool Lifts Even Exist in the United States to 
Brin2 Regulated Properties into ADA Compliance. 

There are simply not enough lifts to move to market to enable all ADA-regulated pools and spas 
across the U S. to comply with the permanent lift mandate by DOJ’s deadlines. According to 
comments submitted by the Association of Pool and Spa Professionals:’ 

• There are approximately 310,000 public pools in the country. 85,000 of these are classified as 
“lodging" and 30,000 classified as “clubs.” 

• Approximately 38,000 of these pools are accompanied by a spa. 

• Of these, it is estimated that 153,000 pools and spas likely fall within ADA Title 111, and are 
thus immediately subject to the New Pool Standards. 

• Other pools classified as “community" (55,000), “parks and recreation” (27,000), and 
“schools” (21,000) fall under ADA Title II, and are expected to become subject to the 
permanent lift requirement at some point. 

• At a ’’war time” capacity level of production, anywhere between 2,000 - 5,000 lifts can be 
manufactured a month. 

• Assuming some existing stockpile in the range of 20,000 lifts could be moved to market right 
now, it would take between 2-5 years for ADA Title Ul-regulaied properties to comply with 
the new Pool Standards. 

• Once Title II pools are folded into the permanent lift mandate, compliance cannot be achieved 
for many more years given the dearth of available lifts. 

Yet, DOJ expects compliance with the New Pool Standards by May 21, 2012, with a possible 
extension to September 17. The Department’s expectation of compliance this year is evidenced by the 
two compliance seminars it has scheduled this May ('l ittp:/.Ax'VAv.ada..uov/re.ns2QiO/webinctr pools.h.trn ) 
- even though the New Pool Standards have never been subject to the open and transparent stakeholder 
processes established by the laws and Executive Orders discussed below, 

DOJ has Ignored Procedures Required By Law that Must Accompany all New Regulations. 

I . The New Pool Standards are not Merely an Agency Interpretation of Existing Requirements, but 

are a “Substantive Rule” that Must be Subject to APA Notice and Comment Procedures. 

The New Pool Standards themselves were never published in the Federal Register and the public 
has never been afforded an opportunity to comment on their terms, substance, reasonableness, or 
economic impact. However, an agency must comply vnth “procedures laid down” in the APA when it 
promulgates a “legislative rule.” Appalachian Power Co. v. EPA, 208 F,3d 1015, 1020 (D.C. Cir. 


■' See liTtp://m iag es.n iiisneTiniiU. iiet/iiiia aes / 'clieQt s/<\P SP/a ita cli/ADA Pro p osa l A pril 1 6.pdf. These coiiuiients were 
submillcd in response lo DOJ's March 20 Federal Register notice, which only sought to c.xlcnd the compliance deadline by 
six months. 
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2002) . Key among those procedural requirements is APA section 553, which dictates that agencies 
must publish a general notice of a proposed rule in die Federal Register at least thirty days before the 
proposed rule is to take effect. 5 U.S.C. §§ 553(b)-(d). Notice is adequate only if it provides 
“interested persons an opportunity to participate in the rule making through the submission of written 
data, views or arguments.” 5 U.S.C. § 553(c). The final rule must include a concise general statement 
of the rule’s purpose and basis. Id. Public notice and comment opportunities have a dual objective: 
(1) “’[T]o reintroduce public participation and fairness to affected parties after governmental authority 
has been delegated to ... agencies’”; and (2) to “assure[] that the agency will have before it the facts 
and information relevant to a particular administrative problem, as well as suggestions for alternative 
solutions.’” American Hasp. A.ss'n v. Bowen, 834 F.2d 1037, 1044 (D C. Cir, 1987) (citations omitted). 

To The Roundtable’s knowledge, the New Pool Standards are the first time that DOJ has ever 
informed the regulated community that the ADA must be satisfied by installation and hard-wiring of 
permanent lifts (unless such installation is “not readily achievable” - a standardless exemption that 
provides no clarity for how a property owner may satisfy it). Accordingly, DOJ’s January 31 
pronouncement and February 21 letter constitute an “agency statement of general or particular 
applicability and future effect” that, going forward, compels property owners and managers regulated 
by the ADA to install permanent lifts at pools and spas. 5 U.S.C. § 551(4) (definition of “rule” in the 
APA), 

Notice and comment rulemaldng does not apply to “interpretive rules, general statements of policy, 
or rules of agency organization, procedure or practice.” 5 U.S.C. § 553(c). Because of the important 
values engrained in APA procedures, these exceptions are to be narrowly construed, Batlerlon v, 
Mar.shall, 648 F,2d 694, 704 (D C, C'ir. 1980); Bowen, 834 F.2d at 1044. The New Pool Standards do 
not fall within this narrow exception and cannot be considered mere “interpretations,” because they are 
“substantive rules” that “impose obligations, or produce other significant effects on private interests.” 
Batterton, 648 F.2d at 701-02. The requirements DOJ has announced for permanent lifts are a 
“fundamentally new regulation” and “work substantive changes in prior regulations,” Syncor Int’l 
Carp. V. Mala, 127 F.3d 90, 94 (D.C. Cir. 1997), Sprim Corp. v. FCC 315 F,3d 369, 374 (D.C. Cir. 

2003) . Moreover, just because an agency decides to style one of its pronouncements as “technical 
guidance” or “interpretive” is “self-serving[]” and not determinative where it indeed intends to bind 
parties into compliance. Gen. Elec. Co. v. EPA, 290 F.3d 377, 383-85 (D.C. Cir. 2002). (In any event, 
it is worth noting that DOJ labels the January 31 issuance as “ADA 2010 Revised Requirements.") 

The New Pool Standards “change[d] the rules of the game” {Sprint Corp., 315 F,3d at 374) by 
announcing mandates that had never before been published in any prior ADA regulations or 
compliance manual. As such, the Pool Standards constitute a “substantive rule” and have no legal 
force or effect until DOJ subjects them to APA notice and comment procedures. 

2. The New Pool Standards are “Final Auencv Action” for APA Purposes. 

Further driving home the point that Pool Standards are “legislative rules” is that they satisfy the 
criteria for “final agency action” under the APA. 

Last month, a unanimous Supreme Court re-confirmed the established two-part test to determine 
whether agency action is “final.” First, the agency action must determine “rights or obligations” and 
“legal consequences [must] flow” from it. Sacketl v. EPA, No. 10-162 (March 21, 2012) (Slip op. at 
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p. 5) (citing BenmU v. Spear, 520 U.S. 154, 178 (1997)). This is the case with the New Pool 
Standards. The permanent lift requirement is an “obligation” on the regulated community that cannot 
be satisfied by providing accessibility through a portable device, and failure to install a permanent lift 
can result in serious “legal consequences” through the ADA’s powerful enforcement provisions 
including tines and DOJ- or citizen-initiated litigation. Second, to be considered “final,” the action 
must also "mark the ‘consummation’ of the agency’s decision malting process.” SackeU, slip op. at pp. 
5-6 (quoting Bennett, 520 U.S. at 178). This element is satisfied as well in the current situation. The 
proposed rule published on March 20 only solicits public comment on whether the compliance 
deadline should be extended for six months - but it is a foregone conclusion that DOJ expects 
regulated stakeholders to install permanent lifts in the first place, and the Department is already 
planning compliance webinars for regulated stakeholders. While the ultimate date of compliance may 
be open to discussion, the terms and substance of the Pool Standards are not. 

In sum, the pemianent pool lift requirements meet the Supreme Court’s hallmarks for “final agency 
action,” and must be subject to APA notice and comment procedures. 

3. As the New Pool Standards are a De Facto APA Rule. They Must Also be Subject to Small 

Business Impact Review Under SBREFA. 

Because the New Pool Standards are substantive rules, they also have no regulatory effect until 
they have been subject to a SBREFA analysis assessing their economic impacts on small businesses. 

Agency action that is an APA “rule” also triggers SBREFA review. 5 U.S.C. § 601(2). See Nat’l 
Ass'n of Home Builders v. U.S. Army Corps of Eng '/% 417 F.3d 1272 (DC. Cir. 2005) (permits found 
to be APA “rules” also subject to SBREFA review). SBREFA review includes a 4-step process 
attendant to any rule: (1) the agency must certify whether a proposed rule will have a “significant 
economic impact on a substantial number of small entities” as a class (5 U.S.C. § 605(b)); (2) if so, the 
agency must take steps to enhance small entities’ ability to participate in the rulemaking process (id. § 
609(a)); (3) an agency must prepare and make available for public comment an Initial Regulatory 
Flexibility Analysis (IRFA) of the likely adverse impacts on small entities and alternatives that could 
reduce those impacts (id. § 603)); and (4) after taking comment on the proposed TRFA, proactive 
assessment by the agency must prepare a Final Regulatory Flexibility Analysis and publish it along 
with the final rule (id. § 604). 

DOJ took none of these steps with regard to the New Pool Standards. As a result, the permanent 
lift requirements cannot take effect (in September or otherwise) until SBREFA has been satisfied. 

4. DOJ has Ignored the Directives of Executive Orders 12866 and 13563. 


On January 1 8, 201 1, President Obama signed Executive Order 13563, “Improving Regulation and 
Regulatory Review.” It states: 

• “Regulations shall be adopted through a process that involves public participation.” (Section 
2(a)) 


"To promote” an "open exchange” of information between affected stakeholders and regulatory 
officials, each agency “shall endeavor to provide the public with an opportunity to participate 
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in the regulatory process. To the extent feasible and permitted by law, each agency shall afford 
the public a meaningful opportunity to comment through the Internet on any proposed 
regulation, with a comment period that should generally be at least 60 days.” (Section 2(b)) 

• “Each agency shall also seek to identify, as appropriate, means to achieve regulatory goals that 
are designed to promote innovation.” (Section 3)) 

• "[E]ach agency shall identify and consider regulatory approaches that that reduce burdens and 
maintain flexibility and freedom of choice for the public.” (Section (4)). 

DOJ has satisfied neither the letter nor spirit of President Obama’s order to malce regulatory 
procedures more transparent. The Department’s commandment for permanent lifts evaded a 
meaningful chance for regulated properties to develop innovative solutions that would fairly 
accommodate the rights of the disability community and achieve Congress’s overriding ADA 
objectives - while also promoting an open exchange of ideas so all stakeholders could consider and 
develop appropriate and flexible regulatory solutions. 

Moreover, as a watchdog to help ensure fair rule making procedures, through Executive Order 
12866 the Clinton Administration vested the Office of Information and Regulatory Affairs (OIRA) 
(within the Office of Management and Budget) with responsibilities to safeguard “a regulatory system 
that works” for the American people, that balances health, safety and well-being without imposing 
unreasonable or unnecessary costs. In this regard, one of OlRA’s key responsibilities is to conduct a 
90-day review of “draft regulatory action, together with a detailed description of the need for 
regulatory action" and an “assessment of the potential costs and benefits of the regulatory action 
Executive Order 12866 §§ 6(a)(3)(B), 6(b)(2)(B) (Sept. 30, 1993). There is nothing to indicate that 
OIRA ever had the chance to conduct a 90-day review of the New Pool Standards, or that DOJ ever 
submitted a draft of its permanent lift mandate with supporting documentation to OIRA for review , 

5. APA. SBREFA. and Executive Order Processes Would Create a 

Rulemakina Record to Buttress DOJ's Ultimate Decision. 


As the government agency asserting regulatory authority through the New Pool Standards, DOJ has 
the burden to develop regulations that are not arbitrary, capricious, an abuse of discretion, or taken 
without observance of procedure required by law. 5 U.S.C. § 706(2)(A). “[T]he agency must examine 
the relevant data and articulate a satisfactory explanation for its action including a rational connection 
between the facts found and the choice made.” Motor Vehicle Mfrs. Ass’n of the US., Inc. v. State 
Farm Mut. Auto., 463 U S. 29, 43 (1983) (quotation omitted). 

The issues at stake in this matter should not be left to unsubstantiated anecdotes. Rather, to benefit 
the disability community and regulated stakeholders alike, DOJ has an obligation to compile an 
administrative record to support the ultimate regulatory decision it will malce. Commenters should be 
notified through the Federal Register to provide DOJ with the best available information, facts, studies, 
and evidence regarding topics including, but not limited to, the following; 

(1) Whether there are legitimate safety concerns that may impact children and other guests that 
arise from the installation of permanent fixed pool lifts, especially for those properties that do 
not have lifeguards on duty; 
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(2) Evidence of whether the availability of portable lifts has been shown to interfere with the 
accessibility needs of the disability community; 

(3) Whether there are enough permanent lifts available on the market for immediate compliance 
with the Pool Standards, and, if not, whether there is manufacturing capacity to move such 
lifts to market and over what time period; 

(4) Whether the hotel and lodging sector can adequately accommodate accessibility needs 
through alternatives to fixed pool lift installation; 

(5) Whether property owners face liability and insurance coverage issues as the result of 
installing permanent lifts; 

(6) The interplay between National Electrical Code and the New Pool Standards requirements for 
hard-wired permanent lifts near water; 

(7) Cost, manpower, and permitting issues associated with reconstructing pool decks to allow for 
permanent lift installation; 

(8) Whether added costs associated with fixed lift installation may drive owners and managers of 
regulated properties to close pools and spas altogether; and 

(9) Impacts to hotel franchisees and other small business entities in complying with the new Pool 
Standards, 

This is not an exhaustive list. But each item raises significant issues that are appropriate for 
stakeholder comment, Tt is incumbent on DOJ to carefully consider these and other salient topics to 
support the New Pool Standards with a rational and informed agency decision buttressed by a fact- 
based administrative record. 

6. The Roundtable Urges Support for H R. 4256. 

the Pool Safety and Accessibility for Everyone tPool SAFEl Act. 

Following the issuance of the New Pool Standards - and responding to DOJ's rejection of legal 
procedures that would collect stakeholder comment on the need to install pennanent lifts - Rep. Mick 
Mulvaney (R-SC) and 52 co-sponsors have supported the Pool SAFE Act. This bill recognizes that 
places of public accommodation must provide access to pools and other amenities in a reasonable and 
efficient manner that balances other le^timate concerns such as safety and feasibility. H.R. 4256 
would preserve the compliance status quo and clarify that regulated properties can meet their ADA 
obligations by providing accessible means of entry to pools and spas through the use of portable lifts 
upon request. Given that DOJ has completely failed to compile a rulemaldng record to justify its 
pennanent lift mandate. The Roundtable urges Congress to pass the Pool SAFE Act. 

In conclusion, the New Pool Standards announced by DOJ are tantamount to a "substantive rule” 
that imposes obligations on aftected property owners to install permanent lifts for pools and spas at 
public accommodations. Accordingly, the ADA requirements for permanent pool lifts do not have 
legal force and effect until they are subject to notice and comment requirements under the APA, and 
are subject to a small business impact analysis under SBREFA. We encourage DOJ to initiate 
processes to review the New Pool Standards under the APA, SBREFA and the pertinent Executive 
Orders as soon as possible. As for a legislative response, and particularly in the absence of DOJ’s 
failure to compile a rulemaking record that justifies an ADA mandate for permanent lift installation, 
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The Roundtable further urges Congress to enact H.R. 4256, the Pool SAFE Act. for questions 
regarding this statement, please contact Duane J. Desiderio, Vice President and Counsel 
( ddesideno@ref.or^ : (2021 639-8400Y 


Sincerely, 

TetTrey D. DeBoer 

President and Chief Executive Officer 


cc: Member of the Constitution Subcommittee, House Judiciary Committee 
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House Judicisry SubcommiOee on The ConsUlution 
Raybum Building 

Independence Avenue and South Capitol Street 
Washington. DC 20003 


Re Hearing on fhe Dcpannient of Justice's Guidance on Access to Fools and Spas Under the 
ADA 

Chairman Franks, Ranking Member Nadler, and Members of the Subcommittee 

The folloNving statement is submitted by the Association of Pool and Spa Professionals 
(APSP). along with the National Swimming Pool Foundation, the Northeast Pool and Spa 
Association, and (he leading manufacturers of swimming pools lifts. S.R Smith LUC., 
Aquacreek LUC., and Spectrum Aquatics, collectively referred to as the pool and spa industry or 
“industry.'' in regard to the hearing scheduled by The House Judiciary Subcommittee on The 
Constitution on swimming pool accessibility 

The pool and spa industry continues to support accessibility for all new and existing 
pools and spas in public accommodations We have long been active participants moving this 
process forward Forexample 

• Members of the Industry served on the Project Advisory Panel for the report produced by 
the National Center on Accessibility titled. "Swimming Pool Accessibility" (NCA 
Report) which was commissioned by the Access Board and served as the basis for (he 
Amencaiis with Disabilities Act Accessibility Guidelines for Swimming Pools 
( ADAAG) This report recognized the prevalence, efficacy and safely of portable lifs 

• Members of (he Industry provided comments to the Access Board in (lie devdopment of 
ADAAG and introduced the Access Board to ISO 10535. the only recognized standard for 
patient liRs Knowledge of this Standard allowed the Access Board to improve 
requirements for pool liRs This Standard .specifically recognized free standing or 
portable liOs 

• Following the release of ADAAG in 2003. and long before 2010. the Industry embraced 
the Guidelines and began to fully integrate accessibility provisions into swimming pool 
operations The industry provided training programs to explain the requirements to its 
constituents, produced webinars dealing with swimming pool accessibility, developed 
new technology to ensure that any type of pool design could be made accessible, and 
began to make barrier removal modificaiions to pools consistent with the Guidelines. 

• The Industry provided comments to proposals suggested by the Department of Justice 
(DOJ) in the NPRM that preceded the release of the fin^ regulalion.s in 2008 For 
example, the DOJ initially proposed that pods under 300 linear feet be exempt from 
accessibility requirements, based on potential financial hardsihp The Industry 
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commented that approximately 80-90% of the pools in public accommodations fall 
within this potential exclusion, and therefore exempting such pools would mean that 
swimming pools were virtually inaccessible for people with disabilities. 

• Throughout this process and since the release of the 2010 Revision to the ADA, the 
Industry has been proactive in providing training and programs to educate and encourage 
compliance with the Standards. 

The regulations as set forth in the 2010 Standards for Accessible Design do not state a 
preference for fixed lifts. The ADAAG and NPRM each contained numerous specifications for 
swimming pool lifts. Neither states that the lift, should be affixed to the pool deck. While the 
2010 Standards require that several methods of access be permanent or affixed, pool lifts are not 
one of them. 

Throughout the process, and in rdiance on the plain language in the ADAAG and the 
Standards, major investments were made by the pool and spa industry in the design, 
manufacture, sale and installation of portable lifts. 

In addition, all of the studies have recognized the efficacy and safety of portable lifts, 
which are subject to the same rigorous standards as fixed lists and provide equal or superior 
access for persons with disabilities. These lifts also typically weigh close to a thousand pounds, 
ensuring that they remain in place until the facilities intend to move them. Portable lifts are 
essentially patient lifts, and the DOJ continues to recognize that patient lifts may be free standing 
or portable. 

Fixed lifts will also most likely remain in place after hours, when pools are closed to the 
public. As safety advocates, we are concerned about possible misuse and abuse of these fixed 
lifts when an outdoor pool is closed and believe that the risk of unsafe misuse, particularly by 
children and adolescents, is therefore substantially greater for a fixed lift. Similar views and 
concerns have been expressed by owners and operators of these pools and their representatives. 
Before the DOJ considers any requirement that lifts be fixed, these issues require thorough study 
and evaluation by experts in several disciplines, including aquatic safety, human factors and 
communications and child and adolescent behavior. To our knowledge, such a study has not been 
conducted. 

For these same reasons, fixed lifts are also at far greater risk of vandalism and destruction 
after hours. The undersigned manufacturers are already aware of several instances where lifts 
have been vandalized when left unattended or after hours, thereby depriving persons with 
disabilities from access to the pool until costly repairs could be made. 

Allowing portable lifts in all situations also brings compliance within the reach of more 
facilities, reducing installation costs by eliminating the need to break through the pool deck in 
order to comply with electrical bonding requirements that eliminate risk of shock. 

For these reasons, we strongly urge the DOJ to withdraw its Technical Assistance 
Document of January 31, 2012, and to specifically state that portable swimming pool lifts may 
be used wherever a pool lift is chosen. This will eliminate the massive confusion that has ensued. 
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as well as the costly and unnecessary lawsuits and other disputes that will otherwise occur over 
what is readily achievable. We also urge the DOJ to extend the compliance date until September. 

We thank the Committee for its time and consideration. 


SINCERELY 




Jennifer Hatfield, Director of Government Relations 


Northeast Spa and Pool Association - by Lawrence S. Caniglia s/_ 

National Swimming Pool Foundation - by Tom Lachoki s/_ 

SR Smith, LLC - by Richard Laitta $/_ 

Aqua Creek, LLC - by Brian Goettlich s/_ 

Spectrum Aquatics - by Tracy Corens s/_ 
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Material submitted by the Honorable Jerrold Nadler, a Representative in 
Congress from the State of New York, and Ranking Member, Sub- 
eommittee on the Constitution 



Consortium for Citizens 
WITH Disabilities 


April 23,2012 
Dear Representaiive 

The undersigned members of the Consortium for Citizens with Disabilities (CCD), 
representing people with di,sabililies, family members, and professionals in the disability field, write 
in opposition to any Congressional elTon to roll back, or prevent enforcement of the Justice 
Department's September IS. 2010 regulabons setting forth requirements to ensure that swimming 
pools are accessible to people with disabilities These regulations, the product of an extensive and 
considered process of deliberation, were originally scheduled to go into elTect on March IS, 2012 
and are now slated to lake etTecl in May 2012 

H R 4200, introduced on March 16, 2012, would deprive the Justice Department of the 
authority to enforce its own regulations implementing the ADA with respect to the accessibility of 
swimming pools H R 4256, introduced on March 26, 2012. would prohibit any court enforcement 
of the Justice Department's new regulations concerning pool accessibility for a period of one year 
from enactment of the bill and require the Justice Department to issue new regulations with weaker 
substantive standards (pcmiitting portable pool lifts even where installing a permanent lift would be 
r eadily achievable) These bills present a number of serious concents 

First, the prospect of Congress presenting an executive branch agency from enforcing its 
own regulations is very troubling The regulations at issue were promulgated by the Department of 
Jirstice - the agency charged by Congress with enforcement of the ADA - and based on standards 
issued by the United States Access Board, a federal agency devoted to developing and maintaining 
siaitdards to ensure accessibility for individuals with disabilities The AD.A requires the Justice 
Department's accessibility regulations to be consistent with Access Board standards Both the 
Access Board and the Justice Department have extensive expertise in setting appropriate 
accessibility standards that take into account the needs of people with disabilities as well as those of 
business owners Congress need not and should not step in to deprive the agencies it designated to 
issue accessibility standards of the authority to enforce those standards 

Moreover, the opportunity to swim is important to individuals with disabilities just as it is to 
everyone else People with disabilities should be able to enjoy swimming pools for recreation and 
exercise If enacted, H R 4200 and H R 42,^6 would deprive many people with disabilities of 
access to swimming pools, and would create uncertainty among pool owners about the standards 
with which they must comply in order to meet the ADA's requirements with respect to pool access 

The regulations at issue do not present a significant burden to hotels or other pool owners 
For pools already built when the new regulations take effect the regulations do not require owners 
to satisfy the new accessibility requirements. If doing so is not "readily achievable" — that is. 
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"easily accomplishable and able to be carried out without much difficulty or expense" - they need 
not do so. 

Tn addition, individuals with disabilities are not entitled to damages in ADA lawsuits 
challenging the inaccessibility of public accommodations. 

The hotel industry has been aware of -- and involved with — the development of the new 
pool accessibility standards for a decade. The Access Board initially issued standards for pool 
accessibility in 2002 guidelines for recreational facilities. Tn 2004, the Access Board incorporated 
those standards into its new Accessibility Guidelines. The new regulatory standards come directly 
from those 2004 guidelines. The Justice Department first published an Advance Notice of Proposed 
Rulemaking requesting feedback concerning the Access Board standards in 2004, followed by a 
second Advance Notice of Proposed Rulemaking in 2008. The final rule was adopted on September 
15, 2010, and gave existing pools another eighteen months to comply with the new requirements. 

In conclusion, we oppose any effort to roll back regulations providing accessible swimming 
pools for people with disabilities. These places of public accommodation have had years of notice 
and substantial opportunity to prepare for these requirements. 

Sincerely, 


ACCSES 

American Association of People with Disabilities 

American Foundation for the Blind 

American Network of Community Options and Resources 

Association of University Centers on Disabilities 

The Arc of the United States 

Bazelon Center for Mental Health Law 

Brain Injury Association of America 

Council of Parent Attorneys and Advocates, Tnc. 

Daniel Jordan Fiddle Foundation 

Disability Rights Education and Defense Fund 

Easter Seals 

Epilepsy Foundation 

Helen Keller National Center 

Mental Health America 

National Association of Councils on Developmental Disabilities 
National Council on Independent Living 
National Disability Rights Network 
National Down Syndrome Society 
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>Jational Multiple Sclerosis Society 
Paralyzed Veterans of America 
United Cerebral Palsy 
United Spinal Association 
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Prepared Statement of the National Disability Rights Network 

As the nonprofit membership organization for the federally mandated Protection 
and Advocacy (P&A) Systems and Client Assistance Programs for people with dis- 
abilities, the National Disability Rights Network (NDRN) would like to thank Chair- 
man Franks, Ranking Member Nadler and the Subcommittee for the opportunity to 
submit written testimony for today’s hearing on the Department of Justice’s Guid- 
ance on Access to Pools and Spas under the Americans with Disabilities Act. Over 
twenty years after the passage of the Americans with Disabilities Act (ADA), the 
accessibility of swimming pools and other recreational facilities remains a problem 
for people with disabilities around the country. NDRN encourages the Judiciary 
Committee to work with the Department of Justice and with swimming pool owners 
to ensure that people with disabilities are able to enjoy swimming pools and other 
recreational facilities to the same extent as others in our society. 

As a part of the training and technical assistance that NDRN provides to the Pro- 
tection and Advocacy agencies, NDRN holds many face-to-face meetings in hotels 
throughout the country. As such, NDRN routinely books hotel rooms and wants our 
staff, the staff of the P&A agencies, and other participants to have the opportunity 
to enjoy all the amenities provided hy the hotels. As a disability rights organization 
whose staff and membership include people with disabilities, we are committed to 
holding our conferences and meetings at locations that provide full accessibility. 

The effective date for swimming pool owners to become compliant with ADA 
standards was originally March 15, 2012, but the Department on its own chose to 
extend that time until May 21, 2012. Based on the history of these standards dis- 
cussed below, NDRN believes that this first extension was unnecessary and sees no 
reason (politically, practically, or in the furtherance of public policy) to extend this 
compliance date any longer. The 2010 ADA Accessibility Standards did not create 
the requirement for accessibility for pools and spas; it only provides more detailed 
specifications of how to provide that accessibility. 

Protection and Advocacy programs across the country have represented people 
with disabilities seeking access to public swimming pools. For example, P&As in 
Pennsylvania, Ohio, and Colorado have successfully negotiated agreements with 

owners of pools to provide pool lifts to allow individuals with disabilities to use 
those pools. Despite these modest successes, most people with disabilities through- 
out the country continue to be unable to access swimming pools on the same basis 
as their non-disabled peers. 

The Department’s process to develop accessibility guidelines for swimming pools 
began over 7 years ago on September 30, 2004, when the Department published an 
Advance Notice of Proposed Rulemaking (ANPRM), 69 FR 58768. This ANPRM re- 
quested feedback about the Department’s proposal to adopt the Access Board’s 2004 
revisions to the ADA Accessibility Guidelines (ADAAG), which included provisions 
for swimming pool accessibility. The Department then published a Notice of Pro- 
posed Rulemaking almost 4 years ago on June 17, 2008 seeking public comment, 
73 FR 34508. The Final Rule was formally published in the Federal Register on 
September 15, 2010, 75 FR 56254, and gave owners and operators of existing pools 
18 months before the specific regulations became enforceable. 

Enough time has passed to allow swimming pool owners to make their pools com- 
ply with the ADA. Over 18 months has passed from the date the final rule was an- 
nounced, over 4 years has passed from first proposal of a final rule, and over 7 years 
has passed from first the first proposal to adopt the ADAAG standards for pools and 
spas. Moreover, the requirement to remove barriers to accessibility to swimming 
pools for people with disabilities has been part of the statutory requirement under 
the Americans with Disabilities Act since it was passed in 1990, almost 22 years 
ago. The need for pools and spas to be accessible for people with a disability is not 
some new idea, but one that has been in federal law for more than 2 decades. 

Additionally, the Department’s regulations provide more than sufficient flexibility 
since the requirement is removal of physical harriers that is “readily achievable,” 
or easily accomplishable and able to be carried out without much difficulty or ex- 
pense. 

The swimming pool owners have raised concerns about the Department of Justice 
requirement that they install fixed rather than portable lifts. The Americans with 
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Disability Act Accessibility Guidelines, or ADAAG, include specific guidelines re- 
garding the installation of pool lifts. See http: I lwww.access-board.gov I ada-aba I 
final.cfm#al009. Generally, portable pool lifts cannot meet the ADAAG standards, 
because they cannot be installed or independently operated by people with disabil- 
ities. As the Department of Justice has indicated, however, if an entity chooses to 
use a lift complying with the ADAAG standards that is removable or otherwise des- 
ignated as “portable,” it may do so, as long as while the lift is provided at the pool, 
it is affixed in some manner to the pool deck or apron. 

NDRN is pleased that some members of the hotel industry have realized that over 
the course of 22 years the ADA applies to the accessibility of their pools and have 
taken a proactive approach and installed pool lifts. For example, in recent negotia- 
tions with a hotel chain to hold a conference, NDRN raised the issue of whether 
the swimming pools were accessible for people with disabilities, and were assured 
that all the hotels were in compliance with all current ADA laws and regulations 
concerning the pool and had a pool lift. In addition, they were prepared to comply 
with any and all revisions to Title 3 of the ADA that may occur, and took, “great 
pride in ensuring . . . our properties meet and exceed any government regulation.” 

As NDRN continues to contract for our business meetings as well as our staff 
making their own personal summer travel and vacation plans, we believe that peo- 
ple with disabilities should be able to enjoy the same recreational amenities and op- 
portunities as every other American. Delaying the effective date of the regulations 
any further will mean another season where people with disabilities will be denied 
the opportunity to use pools when they travel on vacations with their families or 
on business. This is unacceptable. 



United Spinal 
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Introduction 

On behalf of its more than 35,000 members, 62 chapters and support groups nationwide and the 
more than 1 million Americans with spinal cord injuries and disorders across the country, the 
United Spinal Association strongly supports the Department of Justice’s (DOJ) final rule 
detailing requirements for accessible entry and exit for pools and spas under the Americans with 
Disabilities Act (ADA) of 1990, [accessibility - 28 CFR 35. 150; readily achievable barrier 
removal -28 CFR 36.304], United Spinal submits these comments for the record for the April 
24, 2012 Committee on the Judiciary’s Subcommittee on the Constitution hearing on both the 
accessibility and readily achievable barrier removal rules. 

Founded in 1946 by paralyzed veterans. United Spinal has since provided services, programs and 
advocacy to improve the quality of life of individuals of all ages living with spinal cord injuries 
and disorders (SCT/D) such as multiple sclerosis, amyotrophic lateral sclerosis, post-polio 
syndrome and spina bifida. Throughout its history, United Spinal Association has devoted its 
energies, talents and programs to improving the quality of life for these Americans and 
advancing their independence. United Spinal Association is also a VA-authorized veterans’ 
service organization assisting veterans with disabilities to receive their rightful benefits. 

Background 

The Department of Justices’ (DOJ) regulations concerning swimming pool accessibility were 
based directly on standards adopted by the U S. Access Board in 2002\ appointed by then 
President George W. Bush to provide federal expertise in developing accessibility standards for 
people with disabilities. Hotel owners and other swimming pool owners, therefore, were hardly 
taken by surprise by the final regulations originally issued by DOJ in 2010 which were to 
become effective in March 2012, some 22 years after the ADA was enacted. The Access Board 
began looking at the issue of pool access in 1 996, adopted pool access standards in 2002 and 
incorporated those standards into its ADA Accessibility Guidelines in 2004. The DOJ adopted 
these standards as part of the 2010 Advanced Notice of Proposed Rulemaking (ANPRM), 
informing the hotel industry and other pool owners, nearly two years before the rule was to be 
implemented. Moreover, as Representative Jerrold Nadler (D-8‘’’ NY) noted at the April 24 


' Halfol'lhe Access Board's members are iqjpoinled by IhePresidenl and hairarereiiresenliilue ol'lederal agencies. 
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Constitution Subcommittee hearing, the hotel industry’s comments submitted in response to that 
ANPRM contemplated the possibility that fixed pool lifts would be required in 2010. Pool 
owners then had another 1 8 months after the promulgation of these regulations to prepare 
themselves to comply with the law. 

The Access Board's extensive consideration of the pool access standards included a detailed 
research study by the National Center on Accessibility (NC A) in 1 996. The study evaluated 
different methods and standards for their appropriateness, facilitation of independent use, degree 
of consistency with existing building standards, level of safety, and impact on pool design. With 
the assistance of a national advisory panel, the NCA undertook a comprehensive review of 
literature, a national survey of hundreds of people with disabilities, hundreds of swimming pool 
operators, managers, aquatic directors, and adaptive aquatic instructors, and actual on-site pool 
testing of identified designs and devices by people with disabilities. The on-site testing 
examined the appropriateness, independent use, and safety of the identified means of pool access 
by people with diverse disabilities.^ 

The Board’s comprehensive examination and DOJ’s subsequent deliberations took into account 
the input and interests of all stakeholders, considering among other things cost and safety issues. 
If anything was extraordinary about this rulemaking process, it was the thorough and detailed 
consideration that was involved. In view of this highly deliberate and thorough approach, any 
suggestion that further study of these compliance standards is now needed is without merit and 
would represent an unwarranted increased delay in the implementation of these overdue 
disability rights regulations. 

The hotel industry has expressed concerns about a January 2012 DOJ technical assistance 
document that clarified that covered entities may have to install a "fixed" pool lift in existing 
pools if doing so is readily achievable. The industry claims that this was a "new and arbitrary" 
standard. However, throughout the history of the ADA DOJ’s accessibility standards have 
consistently applied to fixed or "built-in" elements. Any doubt about this is resolved by the 
DOJ's own regulations, which explicitly state: "The 1991 Standards and the 2010 Standards 

>Jational Center on Accessibility' . S\vimmin}’ Fool Accessibility Frojecl, Executive Smmnar>', at 
litti');//\\'\\yyMicaonliiie.oig/pools/pooIstndy.shtml. Ainong other things, the study recoinmended that ''[pjool litis shall facilitate 
unassisted opei ation.'' Poitahle pool lifts rarely oifCT opportunities tor unassisted o|rerat!on, and the hotel industry's position that 
portable lifts should be stored away unles.s and until ajierson specifically requests to use than would effectively prohibit 
unassisted opeiation. 
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apply Xo fixed or buih-in elements of buildings, structures, site improvements, and pedestrian 
routes or vehicular ways located on a site."^ With precedent of more than 20 years in the law’s 
implementation, Congress should not be engaging in efforts to undermine the continuing 
application of the ADA. 

DOJ is actiii2 within its authority to enforce accessibility and readily achievable barrier 
removal re2ulations . 

The DOJ ADA regulations at issue require existing facilities to satisfy accessibility standards 
only if doing so is "readily achievable," i.e., "easily accomplishable and able to be carried out 
without much difficulty or expense." If compliance by installing a fixed pool lift can be 
demonstrated by pool owners to be unaffordable and overly burdensome, then a portable lift may 
prove adequate to achieve compliance. Congressional attempts to deprive the DOJ of its 
authority to enforce its own regulations to implement the ADA would be both arbitrary and 
capricious. The DOJ rulemaking process for accessibility and barrier removal has been 
transparent and accountable and is well within the DOJ’s interpretive authority and offers 
considerable flexibility. Legislation that would now deprive the DOJ its authority to enforce its 
own regulations would establish a dangerous precedent and would unfairly initiate a process 
depriving 54 million Americans with disabilities of their legal right to participate in a broad 
range of activities enjoyed by the general population. 

The Justice Department's regulations do not impose unreasonable cost burdens on pool 
owners and operators such as hotels . 

Despite the hotel industry's allegations that compliance with the regulations would be so costly 
and burdensome that pools will shut down rather than comply, the regulations require the 
installation of a fixed pool lift in existing pools only where it is "readily achievable", that is, 
where it can be accomplished "without significant difficulty or expense." Readily achievable 
means that an existing pool or spa would only need to have a fixed pool lift if the owner could 
demonstrate that the installation could not be afforded or was otherwise unduly burdensome. If 
it is too expensive and not considered easy to install a fixed pool lift in an existing pool, then a 
portable lift may be all a facility would be required to provide. 

The "readily achievable" standard was imposed by Congress in the ADA itself, and has been 
used for nearly 22 years. In fact, this standard was sought by business leaders in order to avoid a 

^28 C.F.R.§ 35.151(d). 
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"one size fits all" standard for existing facilities and have instead a more flexible, individualized 
standard that would take into account factors such as the size, nature, and resources of a 
particular business. Business owners benefit from this flexible test, but must of course make the 
determination about whether it is readily achievable to meet accessibility standards. That is 
hardly unreasonable or unfair. Pool owners who cannot afford to install lifts in existing pools do 
not have to shut down their pools, nor will they face civil penalties. Pool owners that fail to 
comply with the regulations are not subject to large damage awards. They are required only to 
determine how best they can comply and act accordii^ly. On the other hand, individuals with 
disabilities cannot obtain monetary damages against hotels and other private pool owners for 
violations of the ADA's accessibility requirements. 

Rules on readily achievable barrier removal provide the necessary flexibility. 

We believe that the existing provisions for program accessibility (28 CFR 35. 1 50) and readily 
achievable barrier removal (28 CTR 36.304) provide sufficient relief for entities that may not be 
able to immediately comply with the requirements to provide pool or spa access, especially when 
they have more than one such facility at a property. Furthermore, the concepts of program 
accessibility and readily achievable barrier removal are not new and have been an integral part of 
the Americans with Disabilities Act (ADA) since its passage in 1 990. 

All of the entities currently requesting an extension to the implementation of the rules should be 
familiar with these concepts and have (or at least should have) already applied them to other 
aspects of their programs and facilities such as entrances and exits, curbs and elevators. 
Moreover, ADA requirements are ongoing and even when financial hardship may delay 
compliance for a year or two, it still remains incumbent on the pool or spa owner to adequately 
plan in advance for such compliance in anticipation of fulfilling the legal requirements whatever 
the approved timeframe. 

As a service organization that provides accessibility consultation. United Spinal Association has, 
since 2010, received numerous calls for assistance from various types of entities that have pools 
and spas within their facilities. These entities were interested in meeting their obligations as set 
forth in the 2010 ADA Standards and were actively engaged in planning how they would 
comply. They did not make excuses, request delays or focus their energies on trying to diminish 
the required standard. They understood the concept of barrier removal, its achievability and the 
importance of planning to fulfill their legal responsibility. We, therefore, find rather 
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disingenuous recent complaints from pool owners that led toDOJ’s postponement of the rule’s 
effective date until May 21, 2012. 

Tf the vast majority of owners and operators of public use swimming facilities were genuinely 
confused about the requirements, then where was the outcry 18 months ago when the 2010 
Standards were initially released? We fail to see rational justification for any further delay, nor, 
frankly, for the current delay. 

The DOJ regulations do not create unusual safety risks . 

The U S. Access Board concluded after extensive investigation that pool lifts pose no greater 
safety risks than any other pool equipment. In studying this issue, the Board consulted with 
hundreds of swimming pool operators, managers, aquatic directors, adaptive aquatic instructors, 
and people with disabilities, and conducted on-site testing of all types of pool access methods by 
people with different disabilities. Based on this extensive evidence, the Board rejected the hotel 
industry's speculation about safety concerns. Tf Congress intervened every time a trade 
association hired its own expert to disagree with the experts whose conclusions formed the basis 
for a regulation, the entire federal regulatory process would come to a halt. 

Moreover, the hotel industry's suggestion that the DOJ cannot require fixed lifts until it has 
studied the safety issues further, and that those safety issues cannot be fully understood as long 
as fixed lifts are not required, appears intended to prevent the DOJ from ever acting on this issue. 
Tn her testimony on behalf of the American Hotel and Lodging Association, Ms. Minh Vu stated 
that the DOJ’s finding that there is no evidence of child safety risks reflects the fact that there has 
never before been a requirement to have permanent pool lifts, and the issue must be studied 
further before the DOJ can act. Yet Ms. Vu and her client vigorously oppose the imposition of 
any requirement to install permanent pool lifts. Tf Congress were to grant their request, 
according to Ms. Vu's logic, there would never be a sufficient basis for the DOJs to act on this 
issue; absent any requirement to install permanent lifts, further study would always be needed. 
Congress must see through this specious reasoning. 

Fixed pool lifts do not pose increased safety risks. The Accesss Board thoroughly addressed 
safety concerns in its 2004 pool guidelines and found “no evidence” of increased risk from pool 
lifts. Pool owners can take the same steps for pool lifts that they already take to ensure pools or 
pool fixtures (such as diving boards) are not used improperly or without supervision. 
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Access to swimming pools and spas is vital for people with disabilities . 

Access to swimming pools is extremely important for people with disabilities. Swimming is an 

important part of participating fully in one’s cominunity and engaging in social interaction with 
friends and family. Can it ever be justifiable to prevent our nation’s wounded service-members 
and disabled veterans from their rightful access to public pools with their families after their 
sacrifice in defense of our nation’s security and freedom? We think that is exactly what the 
proposed legislation to undermine the accessibility regulations would do! In addition, for many 
people with disabilities, swimming is a critical means of rehabilitation and exercise that helps 
maintain strength and independence. Portable pool lifts are fi'equently inadequate for people 
with disabilities. Too often hotel and pool staff do not know where to find the portable lifts or 
how to set them up. 

The opportunity to swim is important for people with disabilities, as it is for the general 
population. Ensuring that people with disabilities have access to everyday activities and can 
participate in all aspects of society has always been a core civil right promoted by the ADA. The 
April 24th testimony of Ms. Christa Bucks Camacho, a Senior Executive Service Candidate with 
the Social Security Administration living with a significant disability and Ms. .Ann Cody, a 
paralympian representing BlazeSports .America, confirmed the experiences of so many people 
with disabilities; swimming is not only a means of recreation and relaxation, but also an 
important avenue for children and adults with disabilities to interact with their peers and their 
families, and participate in their communities. In addition, swimming is a critical way for many 
people with disabilities to exercise and build strength and stamina in order to facilitate greater 
independence. Ms. Camacho's testimony validates these results as she attributes the strength she 
gained through swimming to her capacity to get in and out of a car independently, to transfer in 
and out of bed on her own, and to go to the bathroom by herself. 

Current legislative proposals threaten DOJ authority to carry out the law as iuteuded. 

Certain members of Congress have introduced legislation that would delay or revise the ADA 
pool accessibility rules. H.R. 4200, recently introduced by Rep. David Schweikert (R-S'^ AZ), 
would ‘amend the .Americans with Disabilities Act of 1990’ to stop the U.S. .Attorney General 
from enforcing .AD.A accessibility regulations for accommodations at public pools. H R. 4256, 
the Pool Safety and Accessibility for Everyone (Pool SAFE) Act', introduced by Rep. Rick 
Mulvaney (R-5‘^ SC), would order the Attorney General to revise rules under Titles 11 and 111 of 
the ADA related to accessible means of entry to public pools. Senate counterpart bills to these 
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proposals, S. 2191 and S .2186, have been introduced by Sen. Jim DeMint (R-SC). Any of these 
bills, if enacted, would make a mockery of the DOJ’s appropriate authority to enforce the ADA 
pool accessibility regulations and threatens the capacity of government to fulfill the law’s 
disability rights obligations going forward. This threat was highlighted in the opposition to HR 
4200 expressed so eloquently by Rep. John Conyers (D-14^' Ml) at the hearing on April 24. We 
urge that Congress recognize the havoc that would be wrought by the proposed legislation and 
defeat them as well as the proposed amendment that would prohibit the Department of Justice 
from enforcing rules under the ADA requiring public and commercial facilities to provide a 
permanent means of access to public pools and spas for people with disabilities. Our lawmakers 
should not turn back the clock on ADA implementation and reinforce the discrimination that the 
law was intended to overcome. 

Conclusion 

United Spinal Association strongly supports the principles of the ADA, enabling equal 
opportunities for individuals with disabilities in the areas of employment, public services, public 
transportation, public accommodations and communications. The law reflects hard-fought 
victories for civil rights and equality. Along those lines. Congress must not weaken the principles 
of the ADA by delaying or otherwise inhibiting DOJ’s enforcement of the pool and spa 
accessibility regulatory requirements. 

We believe that our nation’s 54 million individuals with disabilities, including the more than one 
million individuals with spinal cord injuries and disorders, have waited long enough for access to 
pools and spas. The January 2012 guidance issued by DOJ clarifying the intent of the final rule 
for existing pools and spas did not alter the requirements DOJ published in September 2010, 

The gold standard for new construction is a fixed pool lift. It is logical that fixed pool lifts would 
be required for existing pools and spas if “readily achievable.” Readily achievable means that an 
existing pool or spa would only need to have a fixed pool lift if the owner could demonstrate that 
the installation could not be afforded or was otherwise unduly burdensome. Readily achievable is 
the flexibility that was built into the ADA to ensure that a one size fits all approach is not 
required. If it is not readily achievable for a small, family-owned business to install a fixed lift 
for a pool or spa, then that business may be permitted to install a portable lift. The ADA’s 
inclusion of the readily achievable standard represents the compromise between the needs of 
people with disabilities and the costs of accommodations. 
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Tf Congress intervenes by delaying implementation or hindering enforcement of DOJ’s final rule, 
we fear that a dangerous precedent will have been set for the future of the ADA, The final rule 
was the result of an extensive regulatory process that provided ample opportunity for 
participation. It is now time for Congress to step back and let the regulatory process function as 
was envisioned when the ADA was passed with broad bipartisan support 22 years ago. 

For all of the reasons stated above, we urge that the DOJ be permitted to move forward without 
further delay to make effective the requirements to provide access to pools, wading pools and 
spas on May 21, 2012. Congress must resist efforts by certain pool owners and members of 
Congress to deprive individuals living with disabilities from their equal rights to access and 
enjoy swimming and spa facilities available in their communities. 
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q AmericBii 
Hotel K Lodging 
Associotion 

FOR IMMEDIATE RELEASE Contact: Kathryn Potter (202) 289-3130 


AH&LA Testifies in Support of Reasonable Pool Entry 


Washinolon. D C . April 24. 2012 - The American Hotel & Lodging Association (AH&LA) today testified 
before the House Judiciary Subcommittee on Constitution in support of reasonable pool and spa entry 
requirements for travelers with disabilities and called on the Department of Justice (DOJ) to work for 
sensible measures that provide access while protecting children from harm. 

AH&LA ADA Counsel Minh Vu. a partner with Seyfarth Shaw, testified that, “much to their (the lodging 
industry) surprise and dismay, the Department of Justice changed the rules on January 31, 2012 -only 
six weeks before the compliance deadline," adding that "the DOJ violated the Administrative Procedures 
Act when it issued these substantive new requirements without public notice or comment These 
requirements were never mentioned by the DOJ at any time In the rutemaking process and do not appear 
anywhere in the 2010 Final Rule ’ 

Many lodging operators had purchased, or were in the process of purchasing, portable pools lifts that 
would provide access for travelers with disabilities under the 2010 Standards. These lifts can be stored 
when not in use, and thus prevent children from playing on them and getting hurt or damaging expensive 
equipment. On January 31, 2012, the Justice Department reinterpreted the 2010 Standards to require all 
lifts to be permanently affixed to the pool deck arid available any hour a pool or spa is open to the public. 
Affixing a pool lift requires demolition of a pool deck to electrically ground, or bond, the fift to the deck 
Portable lifts complying with all requirements of the 2010 Standards require no changes to a pool deck 
and can be quickly secured into place for use at adjoining pools and spas 

Ms Vu raised several lodging industry concerns, including 

• "The DOJ did not consider the increased nsk of injury to children who will play on and jump off the 
pool lift Into the shallow end of the pool. . . The Association recently submitted a report to DOJ 
from a national aquatic safety expert who opined that an unattended pool lift left beside the pool 
raises serious safety concerns that must be studied ' 

• "The DOJ did not consider the risk of individuals with disabilities being injured while using an 
unattended lift that they have not used before ‘ 

• The DOJ did not consider the liability that businesses will face when children and other people 
injure themselves using unattended lifts " 

• ‘The (X)J did not consider the very real possibility that businesses will close their pools and spas 
In order to avoid being sued for Hft injuries or, if they do not install a fixed lift, for not having one 


AH&LA called on the Justice Department to withdraw the January 31 , 3012, reinterpretation of the 2010 
Standards and replace it with a guidance that allows the use of portable lifts that can be brought out upon 
request and shared between two pools or a pool and a spa In the same area An extension of the 
compliance deadline would be necessary to ensure that enough lifts can be manufactured to equip all of 
the pools and spas that need lifts 

These new regulations will affect hundreds of thousands of pools and spas owned or operated by 
businesses and state and local governments 
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The lodging Industry fully supports the goals: of theianthnark Americans with Disabilities Act and prides 
itsetf in meeting the needs of ati travelers. Hotel^rs are seeking a solution that achieves the dual purpose 
of accessibility and safety for all guests- 

### 

Serving the hosprtaiiiy nydmtry for over a century, the J^rtenmn Hotel & Lodging Association (AH&lJ^) is the soie 
national assoamtion representmg ati sectors and st^eMders in ihe iodgisrg industiy, including ii idfvidual hater 
property members, hotef companies, student and facrMy mernbors^ and industry suppliers. Headquaiiored in 
Waslmgfop D C,, AH&LA provides members wi&) advocacy on Capitol Hiil. public relations and image 

rnaimgemeiit, education, resesioh and mhrrnathn, mid<0mf vakje-added seivioes to provide boHom-iine savings 
and ensim a positive business climate tor the fodgmgJndm^. Pafinm state associatims piovide iovsl 
representation rmd additional cosi-saving benefits m members. 



213 


May 1,2012 

The Honorable Trent Franks 

Chairman, Judiciary Committee Subcommittee on the Constitution 
2435 Rayburn House Office Building 
United States House of Representatives 
Washington, DC 20515 

The Honorable Jerrold Nadler 

Ranking Member, Judiciary Committee Subcommittee on the Constitution 
2334 Rayburn House Office Building 
United States House of Representatives 
Washington, DC 20515 

Dear Chairman Franks and Ranking Member Nadler, 

I write to you today as a(n) parent of a youth with a disability to respectfully request that my son 
Taevan Grant and all individuals with disabilities have equal access to aquatic recreational 
opportunities as individuals without disabilities. I have recently been informed that Congress is 
considering legislation that would prevent the Department of Justice from enforcing its own 
regulations and keep public pools from being accessible as required by the ADA. 1 am very 
concerned about this legislation. I strongly encourage you and your colleagues to act to ensure that 
individuals with disabilities have the ability to access swimming pools and other facilities. 

My son Taevan lost his lower right leg at the tender age of two now he is seven and swimming ever 
sense. My son loves the water, it helps build his selfesteem, and the water gives him a sense of freedom. 
My family does not own a pool and cannot afford one at this point. It would be devastating to Taevan 
to know he couldn't go to the pool anymore because adults did not think through this matter clearly. 
We are depending on you to make the righ decision. Please allow disable people the same rights as 
others. We all are human; the same color blood pour from our vain which shows we all are one. 

It is critical that all individuals, including individuals my son with a disability, have the opportunity 
to participate in physical activity and sport. Research has shown that physical activity significantly 
enhances the physical, mental, social, and emotional wellbeing of an individual with a disability. 
[This is a fact we have seen for ourselves! or This has certainly proven true in our family!] Yet many 
individuals with disabilities face barriers to accessing physical activity opportunities and the result 
is that obesity rates for adults and children with disabilities are 57% and 38% higher, respectively, 
than rates for adults and children without disabilities [Centers for Disease Control and Prevention). 
Swimming is a highly desirable activity for many people with mobility impairments [more than 13 
million Americans who use a wheelchair, walker, cane or other aid to assist in mobility), as it 
enables individuals with disabilities to move freely with fewer limitations [U.S. Census). 

Our family has been fortunate to have the ability to access adaptive swimming programs through a 
[BlazeSports club, our local parks department, our school, etc]. Regrettably too many families, 
unfortunately, do not have same opportunities. Please, do not limit the Department of Justice's 
ability to ensure full access to swimming pools and spas for individuals with disabilities. 

Thank you for considering this request 

Sincerely, 


Alene Brown-Grant 
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May?, 2012 

The Honorable Trent Franks 

Chairman, Judiciary Committee Subcommittee on the Constitution 
2435 Rayburn House Office Building 
United States House of Representatives 
Washington, DC 20515 

The Honorable Jerrold Nadler 

Ranking Member, Judiciary Committee Subcommittee on the Constitution 
2334 Rayburn House Office Building 
United States House of Representatives 
Washington, DC 20515 

Dear Chairman Franks and Ranking Member Nadler, 

I write to you today as a swimming coach with twelve years of experience working with disabled 
swimmers of whom my son, Lantz, is one. I respectfully request that my son and my athletes and all 
individuals with disabilities have access to aquatic recreational opportunities just as individuals without 
disabilities. I have recently been informed that Congress is considering legislation that would prevent 
the Department of Justice from enforcing its own regulations and keep public pools from being 
accessible as required by the ADA. I am very concerned about this legislation. I strongly encourage you 
and your colleagues to act to ensure that individuals with disabilities have the ability to access 
swimming pools and other facilities. 

My son has swum since he was nine years old. Swimming has provided him a way to make 
friends, earn respect, achieve goals and make the best of his disability (cerebral palsy). He has 
progressed to the highest level of disability swimming having swum and medaled in the Athens, Greece 
and Beijing, China Paralympics. Swimming has enabled him to develop a more positive image of himself 
as well as provide a role model for other children with disabilities. 

I have coached swimmers with all kinds of disabilities, from amputees to swimmers with 
cerebral palsy, as well as my son, to traumatic brain injuries, to swimmers paralyzed from the waist 
down, to blind swimmers, to gunshot and shrapnel injuries and all sorts of hip and shoulder injuries. 

The swimmers who need the lifts the most are the ones who have no use of their legs since it is 
dangerous for the swimmers and their assistants who help them in and out of the pool. Without the 
lifts most of these swimmers will not try to transfer themselves out of their wheel chair and into the 
pool because of the risk of further injury. 

It is critical that all Individuals, Including individuals like my son with a disability, have the 
opportunity to participate in physical activity and sport. Research has shown that physical activity 
significantly enhances the physical, mental, social, and emotional wellbeing of an Individual with a 
disability. I have seen this numerous times as an individual with a disability realizes that they can 
participate in physical activity and achieve goals and benefits by their efforts. The pride of self returns 
when the swimmer sees that he or she can get better, swim faster and most of all achieve! Yet many 



215 


individuals with disabilities face barriers to accessing physical activity opportunities and the result is that 
obesity rates for adults and children with disabilities are 57% and 38% higher, respectively, than rates 
for adults and children without disabilities (Centers for Disease Control and Prevention). Swimming is a 
beneficial activity for many people with mobility impairments (more than 13 million Americans who use 
a wheelchair, walker, cane or other aid to assist in mobility), as it enables individuals with disabilities to 
be active with fewer limitations (U.S. Census). 

Our program provides access to adapted swimming for many individuals. Regrettably too many 
families, do not have the same opportunities. Please, do not limit the ability of the Department of 
Justice to ensure full access to swimming pools and spas for individuals with disabilities. 

Thank you for considering this request. 

Sincerely, 

Fred Lamback 

5096 Mike Padgett Highway 
Augusta, Georgia 30906 
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National Association of 

^Councils on Developmental Disabilities 


Mays. 2012 

Hon Trent Franks, Chairman 
Subcommittee on the Constitution 
Committee on the Judiciary 
U S House of Representatives 
2435 Rayburn House Office Building 
Washington, DC 20515 

Hon Jerrold Nadler. Ranking Member 
Subcommittee on the Constitution 
Committee on the Judiciary 
US House of Representatives 
2334 Rayburn House Olfice Building 
Washington, DC 20515 


Dear Chairman Franks and Ranking Member Nadler 

The National Association of Councils on Developmental Disabilities (NACDD) strongly opposes 
any additional delay in the effective dale of standards under Title III of the Americans with 
Disabilities Act NACDD is the as.sociBtion of Developmental Disabilities Councils in all 50 
states and territories We submit this letter for the record of the Subcommittee's hearing on this 
issue 

The ability to swim is important to individuals with disabilities just as it is to everyone else. 
People with disabilities should be able to enjoy swimming pools for recreation and exercise 
It is troubling that ADA regulations that have been through extensive vetting and notice 
procedures could be so easily delayed It would set a terrible precedent for other .ADA 
regulations that have been or will be duly authorized with ample notice and opportunity to 
comment 

These regulations are no surprise to the hotel and recreation industry which has been aware of - 
and involved with - the development of the new pool accessibility standards for a decade The 
Access Board initially issued standards for pool accessibility in 2002 guidelines for recreational 
facilities In 2(K)4, the Access Board incorporated thisse standards into its new Accessibility 
Guidelines The new regulatory standards come directly from those 2004 guidelines The 
Department of Justice first published an Advance Notice of Proposed Rulemaking requesting 
feedback concerning the Access Board standards in 2004, followed by a second Advance Notice 
of Proposed Rulemaking in 2008 The final rule was adopted on September 15. 2010. and gave 
existing pools another eighteen months to comply with the new requirements 


lUS K strm, NW, Sullc 600 * WulMialan. DC 20006 * Phont; 202306.S813 * Fu: 202.5063806 * wwp/ jMCdd.org 
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The ADA requires the Justice Department's accessibility regulations to be consistent with Access 
Board standards. Both the Access Board and the Justice Department have extensive expertise in 
setting appropriate accessibility standards that take into account the needs of people with 
disabilities as well as those of business owners. 


The regulations at issue do not present a significant burden to hotels or other pool owners. For 
pools already built when the new regulations take effect, the regulations do not require owners to 
satisfy the new accessibility requirements. If doing so is not "readily achievable" — that is, 

"easily accomplishable able to be carried out without much difficulty or expense" - they need not 
do so. Moreover, even if it would be readily achievable, they need not comply with the new 
standards if they meet previous accessibility standards issued in 1991. Thus, owners of pools 
built before the new regulations go into effect are not required to install a pool lift. 


In conclusion, we oppose any effort to roll back regulations providing accessible swimming 
pools for people with disabilities. These places of public accommodation have had years of 
notice and substantial opportunity to prepare for these requirements. 

Thank you for your consideration. 


Sincerely yours, 


Public Policy Manager 

National Association of Councils on Developmental Disabilities 


1825 K Street NW, Suite 600 * Washington, DC 20006 Phone: 202-50S.581S * Fas: 202.506-5866 * www.nacdri.crg 
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May 8,2012 

Trent Franks. Chairman 
Subcommitee on ilie Constimiion 
Comniitee on the Judiciary 
US Mouse of Representatives 
243$ Rayburn House OfTice Building 
Washington. DC 20515 

Jerrold Nadier. Ranking Member 
Subcommittee on the Constitution 
Committee on the Judiciary 
U S. House of Representatives 
2334 Rayburn House OtTice Building 
Washington. DC 20515 


rupQ»i 

M«ry Moon 

Salvn Uimrtn— 


Dear Chairman Franks and Ranking Member N'adler 

These comments are submitted by (he National Council on Independent Living (NCIL) 
for the record of the April 24, 2012 hearing on "The Department of Justice's Guidance 
on Access to Pools and Spas Under the ADA " 

NCIL is the longest-running national, cross-disability, grassroots organization run by 
and for people uith disabilities Founded in 1982. NCIL represents thousands of 
organizations and individuals including Centers for Independent Living (CILs), 
Statewide Independent Living Councils (SILCs). individuals with disabilities, and 
other organizations that advocate for the human and civil rigjits of people with 
disabilities throughout the United States. Tliere are currently over 700 physical 
locations across America actively providing Independent Living services to people 
with disabilities 
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This hearing was held to address (he proposed legislation in the Hou.se that is set to 
address the concerns of the OOJ's decision to extend the rule /?/A 
Oetaying the CumpUance Date for Certain Hequirenicnts of the Rcgulathm 
Implementing Titles H and III of the Americans with Disabilities Act, 

We have serious concerns with Congress preventing an executive branch agency from 
enforcing its own regulations such as what is written in H R 4256 and H R 4200 We 
must let you know that wc find both these bills to be intrusive 
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NCIL Comments to House Judiciary Subcommittee - 2 

We disagree with boyh bills. They try to accomplish giving the hospitality and hotel industry an 
opportunity to provide accessibility to the public in tiie least efficient manner or even at all. H.R. 
4256 attempts to address technical requirements that have been negotiated over years in the 
rulemaking process that has worked well for all other aspects of accessibility. This bill is broader 
than H.R. 4200 because it prohibits any court enforcement of the new regulations for a year 
(while DOl is changing the standards, as required by this bill), including enforcement by private 
plaintiffs. 

To include Title TT in the language of the resolution, even though it would appear by the rest of 
the language that the resolution concerns Public Accommodations only, under 28 CFR Part 36; 
creates confusion and uncertainty about exactly how far this resolutions impact and jurisdiction 
could be interpreted to go. The resolution calls for a one year extension to the effective date, 
which we in the community disagree with its necessity. 

The ADA has been in effect for 21 years, and all the ADA pool rules have undergone extensive 
review for more than 10 years, with multiple comment periods and many opportunities for hotels 
to learn about their responsibilities. The new requirements already had a generous phase-in 
period of 18 months. Congress should not restrict enforcement of these, or any, ADA 
requirements. 

In response to comments that referred to the hospitality industry not having adequate time to 
implement this rule, the burden of providing access to swimming pools and the cost for 
implementing this rule, we strongly disagree with all of these claims. Providing access to 
swimming pools is achievable and not burdensome. The ADA's accessibility requirements for 
barrier removal in existing facilities are very reasonable — they only require what is “easily 
accomplishable” and able to be carried out without much difficulty or expense. The rules are 
carefully crafted to take the needs of covered entities, such as sm£dl businesses including hotels, 
into account. In other words, hotel owners need not comply with the standards in the new 
regulations unless doing so would be inexpensive and simple. No extension or enforcement ban 
is needed. 

We also believe that it is not acceptable for the Department of Justice to backtrack on ADA 
requirements because an industry exerts pressure. To do so is an invitation to other industries to 
say, "Roll back our requirements, too." Today it's the hotel industry. What weakening changes 
will come tomorrow? What other human and civil rights laws will be adjusted? 

Tn reference to the expense this would cause for the hospitality industry, there are Tax Incentives 
which have always been available and under- utilized by businesses. IRS Tax code 44 and 190 
provide generous credits (dollar for dollar) and deductions (reduction in gross reported to IRS) 
that let the hotel owner get the money back (1/2 in credit the rest in deductions) so cost should 
not be an issue. 

The Disability and Business Technical Assistance Centers (DBTACs) has done a targeted 
education project for the "hospitality" industry for several years now and have repeatedly 
reached out to the organizations representing hotels. They can be reached at 800-949-4232 
anywhere in the country. 
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NCIL Comments to House Judiciary Subcommittee - 3 

The House bill H.R. 4256 represents an extraordinarily prejudicial precedent. This bill would 
deny any federal official, which can include judges, US attorneys, and other enforcing 
authorities, any power to administer or enforce the new DOJ ADA regulations regarding pools. It 
removes the waiting period and adds a clause dial dismisses any suits filed after March 15, 2012. 
Tt also tries to clarify their portable vs. fixed lifts concern, something that should be done by 
DOJ. 

The amendment would affect Title 11 State and Local Governments, which have been covered for 
access into the water since 1990. This is seen as a targeted process to undermine the strong 
federal enforcement role urgently needed and sometimes reached under the ADA. Passage of this 
bill could initiate a trend to render civil rights laws completely powerless and ineffective, even 
though they remain public law. This amendment would firmly take this part of the ADA 
backward. It is our belief that congress should craft strong civil rights protections to end 
discrimination, not remove the government's enforcing authority. 

In the notice of proposed rulemaking, the Department of Justice requested comments on 
extending the compliance date “in the interest of promoting clear and consistent application of 
the ADA’s requirements to existing facilities.” The NCIL community has serious concerns with 
the number of years it has taken to explain “readily achievable barrier removal”. Extensive 
technical assistance has been provided to explain to many public accommodation pool owners 
that the requirements are based on what they can afford to do today on their existing structures, 
with an obligation to provide better access when it can be afforded. Nothing has changed with 
that concept since the ADA was passed in 1990. It should not take another 6 months to 
“understand”. 

To include Title II entities in this extension is a huge step backward! Program access has been a 
requirement all along, and most state and local government-run pools and swimming facilities 
should already have addressed access into to the water for their programs. An extension is 
inappropriate as they have already been responsible for equal access to the water for years. 

The part that is confusing is not for new construction and altered facilities having pools and spas, 
but at existing pools there is some confi^sion ihat has been /Mirily created by the DOJ, as the 
Department responded in a letter February 21*^ to the American Hotel and Lodging Association 
(AHLA) when they asked for clarification on the provision of pool lifts. In that letter, the 
Department addresses several concerns raised in the “eleventh hour” of the rulemaking process 
by AHLA representatives - including some regarding “fixed” pool lifts versus “portable” pool 
lifts. The Department has created part of the problem in its convoluted definition of why a pool 
lift must be “fixed” which is not addressed in the rule, the scoping, or in the technical 
requirements of the 2010 ADA Standards for Accessible Design, 

In addressing concerns by AHLA regarding existing hotels, the DOJ stated that where it is not 
readily achievable for a hotel owner to install a fixed pool lift, that a portable pool lift may be 
used if it can be attached to the pool deck while in use. That seems like a good idea to reduce 
liability for the hotel owner, and makes the unit more stable for the user, who also must be able 
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to use the unit independently. However, it is a matter of technical assistance advice that, with 
additional helpful information could be given without an extension in the effective date for 
compliance. Many of these discussions should have already taken place multiple times, given 
the length of time this rulemaking has taken, and to reiterate the principles of readily achievable 
barrier removal once again to the organizations pleading ignorance should NOT take an 
additional 6 months. 

The NCIL membership is very disappointed that an exception was made in the rulemaking 
process by the current Administration, and strongly objects to the proposed rule extending the 
compliance date for public accommodations and effectively abolishing the program access 
requirements including pool lifts at swimming pools, parks, and resorts run with State funds 
through yet another swimming season - to September 2012. We insist the rulemaking proceed 
and become effective immediately following the 60 day extension. 

Submitted by: L. Data Baldwin, MPA - Policy Analyst, The National Council on Independent 
Living 

Submitted For; 


Mark Derry - Chair of the ADA/Civil Rights Committee for 
The National Council on Independent Living 

Mark Derry, President/CEO 
Eastlake, Derry & Associates, LLC 
737 Powell Avenue 
Morgantown, WV 26505 
(304)296-3510 (voice) 

WWW, adaderry.com 
adamarkd@aol . com 
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& Defense Fund DREDF 

Maye, 2012 


Disability Rights Education 



0«ar Representative 


The Disability Rights Education and Defense Fund (DREDF) is a leading national law and policy 
center that advances the civil and human rights of people with disabilities through legal 
advocacy, training, education arxl public policy and legislative development 


On behalf of the DREDF. I am writing to urge you to oppose Representative Carter's 
amendment to the Commerce, Justice, and Soence Appropnations Bill. H R. 5326 This bill 
would prevent the Department of Justice from using its funds to enforce the American's with 
Disabilities Act (ADA) regulations related to grater access for people with disabilities to 
swimming pools. The Department of Justice must have the authonty to enforce the ADA, which 
is crucial to protecting core civil rights principles and ensuring people with disabilities have 
access to all activities allowing them to participate In all aspects of soaety. Weakening dvil 
rights enforcement of the DOJ sets a dangerous precedent 


The ADA was enacted over 21 years ago. and all the new ADA rules have undergone extensive 
review tor more than 10 years, with multiple comment periods and many opportunities for hotets 
and other facilities with swimming pools to learn about their responsibilities The new 
requirements set by the 2010 Standards for Accessible Design went into effect on March 15 and 
already included a generous phase-in penod of 16 months, which has been extended already 
by two months These standards were adopted as part of the revised regulations for Title II and 
Title 111 of the ADA. Unfortunately the regulations were met with strong opposibon by the hotel 
industry due to a misunderstanding as to what they require and the ‘'readily achievable" 
standard, which is carefully aafted to take the needs of covered entities large and small, such 
as hotels, into account. 


The readily achievable standard has been supported and recognized by the busirtess 
community since the passage of the ADA in 1990. The standard, since its Inception twenty-two 


MAIN OFFICE: 3075 Adeline Street. Suite 210 - Berkeley. CA 94703 • 510.644 2555 • 510 841 8645 
fax/tty • WWW dredf-org 

COVCKNMEN r AFFAIRS OFFICE; 1825 K Street. NW Suite 600 • Washington, DC 20006 | 
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years ago, provides the Justice Department with flexibility to determine what is achievable 
based on a covered entity’s particular circumstances, and to prevent the Department from 
applying a rigid one-size-fits-all standard. In the case of the accessibility regulations for pool 
lifts, therefore, if it is too costly or burdensome for a small, family-owned business to install a 
fixed pool lift at their facility, the new regulations do not require that they do so. Furthermore, 
pool owners that fail to comply with the regulations are not subject to large damage awards 
largely in part to the fact that individuals cannot obtain money damages against hotels for 
violations of ADA’s accessibility requirements. 


The hotel industry has known about this issue for a decade, and has participated in every step 
of the way. They were given 18 additional months (past the publication of the finalized rules in 
September 2010) to prepare before the standards went into effect. As a result of the foregoing 
built-in protections in the ADA, this amendment is not needed to protect small hotel owners. 


Additionally, it is crucial to understand that access to swimming pools is important for people 
with disabilities - it helps them participate in their communities, spend time with their families 
and, for many, is a critical means of exercise and maintaining good health and physical 
rehabilitation. 


ADA accessibility requirements providing access to swimming pools and spas is doable, not 
burdensome and are, in fact, reasonable. If Congress intercedes by passing this amendment, 
we fear a dangerous precedent will have been set that could chip away at other provisions of 
the ADA and other civil rights legislation. The final rule was the result of an extensive 
regulatory process that provided ample opportunity for p>articipation. DREDF urges you to 
protect the ADA by opposing amendments that will take away the right of the Department to 
enforce such critical regulations. 


Sincerely, 


! 0 

Susan Henderson 


Executive Director 
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CCD 


Consortium for Citizens 
WITH Disabilities 


Mays, 2012 

Hon. Trcnl Franks, Cliainnan 
Subcommitee on the Con.stitution 
Comniilee on llie Judiciary 
U.S. House of Representatives 
2435 Rayburn House Office Building 
Washington. DC 20515 

Hon. Jerrold Nadler. Ranking Member 
Subcommittee on the Constitution 
Committee on the Judiciary 
U.S. House of Representatives 
2334 Rayburn House Office Building 
Washington. DC 20515 


Dear Chairman Franks and Ranking Member Nadler: 

The undersigned members of the Consortium of Citizens with Disabilities (CCD) submit 
these comments for the record of the .\pril 24, 2012 hearing on "The Department of Justice's 
Guidance on Access to Pools and Spas Under the ADA." CCD is a coalition of national 
disability-related organizations working together to adt ocatc for public policy that ensures full 
equality, self-determination, independence, empowennent. integration and inclusion of children 
and adults with disabilities in all aspects of society. 

1. The Justice Deparlmciit acted entirely within its authority in conducting its rulemaking 
process and interpreting its own regulations concerning swimming poo! access. 

We submit this statement to respond to arguments made at the hearing by the hotel 
industry that the Justice Department's rulemaking concerning swimming pool access and its 
interpretation of its own regulations constituted a lawless process that violated the 
Administrative Procedures Act, that the Dcpartmeiil issued "new and arbitrary rules" in 2012 that 
circumvented the regulatory process, and that congressional action is necessary to "restore order 
to the regulation-making process," 
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These claims arc unfounded. That the Ju.slicc Department reached different conclusions 
than those that the industry miglit have prefeired tioes not render the process illegal or improper. 
On the contrary, the Justice Department's swimming pool regulations were the product of a 
years-long, fair, considered, and objective process that included the consideration and 
conclusions of the U.S. Access Board under President George Bush. 

The Justice Department's Rulemaking Process IVas Thorough, Extensive and Pair 

The Justice Department's rulemaking concerning pool lifts involved a lengthy and 
considered process that involved all stakeholders, including the hotel industry, throughout. The 
regulations at issue implement a law that was passed nearly 22 years ago. The U.S, Access 
Board began looking at the issue of pool access in 1996, adopted standards concerning pool 
access under President Bush in 2002, and incorporated those standards into its ADA 
Accessibility Guidelines in 2004. In 2004, the Justice Department i.ssued an Advance Notice of 
Proposed Rulemaking concerning the extent to which the Access Board's accessibility guidelines 
should be adopted as part of the Department's own regulations. As Representative Nadler noted 
at the hearing, the hotel industry's comments submitted in response to that ANPRM 
contemplated, even then, the possibility that fixed pool lifts would be required. The Access 
Board's pool access requirements fonned the basis for the Justice Department proposed 
regulations in 2008, and its final regulations in 2010. 

The yVcccss Board's extensive consideration of pool access included a detailed research 
study undertaken on its behalf by the National Center on Accessibility (NCA) in 1996. 'I'he 
study evaluated different methods and standards for their appropriateness, facilitation of 
independent use, degree of consistency with existing building standards, level of safety, and 
impact on pool design. With the assistance of a national advisory panel, the NCA undertook a 
comprehensive review of literature, a national survey of hundreds of people with disabilities, a 
national survey of hundreds of swimming pool operators, managers, aquatic directors, and 
adaptive aquatic instructors, and actual on-site pool testing of identified designs and devices by 
people with disabilities. Tliis on-site testing examined the appropriateness, independent use, and 
safety of the identified means of pool access by people with diverse disabilities." 

The extensive process of deliberation by the Access Board, and subsequent deliberations 
by the Justice Department, took into account the interests of all stakeholders, including cost and 


' Half of the Access Board's members are appointed by tlie President and lialf are representatives of 
federal agencie.s. 

' See National Center on .A.cccssibility. Swimming Pool Accessibility Project, Executive Sunimaiy'. at 
hltp://www. ncaonlinc.org/pools/poolsludy.slitml. yVmong other things, the study recommended that 
"[pjool lifts shall facilitate unassisted operation." Portable pool lifts rarely offer opportunities for 
unassisted operation, and the hotel industry's position that portable lifts should be stored away unless and 
until a person specifically requests to use them would effectively proliibil unassisted operation. 
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safely concems. If there was anylhing extraordinary about this rulemaking proecss, it was the 
thorough and detailed consideration involved. In light of this extensive process, the idea that it 
was somehow improper for the Justice Department to issue standards without further study is 
absurd. 


The Department's Interpretation of its Own Regulations was Eminently Reasonable 
and Entitled to Deference 

The hotel industry's biggest complaint is that in January 2012, the Justice Department 
clariiied in a technical assistance document that covered entities may have to install a "fixed" 
pool lift in existing pools if doing so is readily achievable. I'he industry claims that this was a 
"new and arbitrary" standard, since the regulations themselves do not explicitly state that pool 
lifts must be lixed rather than portable. 

The Department's accessibility standards, however, have always applied to fixed or 
"built-in" elements. Any doubt about this is resolved by tire Department's own regulations, 
which explicitly state; 'The 1991 Standards and the 2010 Standards apply io fixed or built-in 
elements of buildings, structures, site improvements, and pedestrian routes or vehicular ways 
located on a site."'’ 

Far from being unlawful, the Department's inleipretation of its own regulations is 
perfectly permissible and eminently reasonable. Agencies have the authority to interpret their 
ow'ii regulations and routinely do so. In fact, agencies receive deference in resolving ambiguities 
in their own regulations. See Auer v. Robbins^ 519 U.S. 452, 461-63 (1999). An agency's 
interpretation of its own regulations is controlling unless "plainly erroneous or inconsistent with 
the regulation." Id. at 461 . Nothing about the Department's interpretation of its regulations to 
require fixed pool lifts where readily achievable is "plainly erroneous" or in any way 
inconsistent with the regulation itself 

2. The Justice Department's regulations do not impose high cost burdens on hotels. 

Despite the hotel industiy's allegations that compliance with the regulations would be so 
costly and burdensome that pools will shut down rather than comply, the regulations require the 
installation of a fixed pool lift in existing pools only wiiere it is "readily achievable" — that is, 
where it can be accomplished "without significant difficulty or expense." If installing a fixed lift 
is not affordable and easy, it is not required. The idea that this requirement is so burdensome 
that it will shut dowm pools is entirely unfounded. 


-2SC.F.R.§ 35.151(d). 
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The "readily achievable" standard was Imposed by Congi'ess in the ADA itself, and has 
been used Ibr nearly 22 years. In fact, this standard was sought by business leaders In order to 
avoid a "one si/e fits all" standard for existing faeilitics and have instead a more flexible, 
individualized standard that would take Into account factors such as the size, nature, and 
resources of a particular business. Business owners benelit from this flexible test, but must of 
course make the determination about whether it is readily achievable to meet accessibility 
standards. That is hardly unreasonable, much less unlawfiil. 

3. The Justice Department's regulations do not create particular safety risks. 

The U.S. Access Board concluded after extensive investigation that pool lifts pose no 
greater safety risks than any other pool equipment. In studying this issue, the Aecess Board 
eonsulted with hundreds of swimming pool operators, managers, aquatie direetors, adaptive 
aquatic instructors, and people with disabilities, and conducted on-site testing of all types of pool 
access methods by people with different disabilities. Based on this extensive evidence, the 
Board rejected the hotel industry's speculation about safety concents. IfCongress intervened 
every time a trade association hired its own expert to disagree with the experts whose 
conclusions fonned the basis for a regulation, the entire federal regulatory process — which 
already provides for ample stakeholder involvement — would be threatened. 

Moreover, the hotel industry's suggestion that the Justice Department cannot require 
fixed lifts until it has studied the safety issues further, and that those safety issues canintt be fully 
understood as long as fixed lifts are not required, appears intended to prevent the Justice 
Department from ever acting on this issue. In her testimony on behalf of the American Hotel and 
I.odging Association, Ms. Vu slated that the Justice Depailmenfs finding that there is no 
evidence ofchild safety risks reflects the fact that there has never before been a requirement to 
have pcmiancnt pool lifts, and tire issue must be studied further before the Justice Department 
can act. Yet Ms. A'u and her client vigorously oppose the imposition of any requirement to 
install pennanent pool lifts. If Congress were to grant their request, according to Ms. Vu's logic, 
there w'ould never be a sufficient basis for the Justice Department to act on this issue; absent any 
requirement to install pemranent lifts, further study would always be needed. We urge you to see 
past this specious reasoning. 

4. Access to swimming pools is important for people with disabilities. 

The opportunity to swim is important for people with disabilities, as it is for everyone. 
Ensuring that people with disabilities have aecess to everyday activities and can participate in all 
aspects of society has always been a core civil right promoted by the .AD.A. The .April 24th 
testimony of Ms. Camacho and Ms. Cody confirmed the experiences of so mairy people with 
disabilities: swimming is not only a means of recreation and relaxation, but also an important 
avenue for children and adults with disabilities to interact with their peers and their families, and 
participate in their communities. In addition, swimming is a critical w’ay for many people w'ith 
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disabilities to exercise and gain strength in order to taeililate greater independence. This point is 
illustrated well by Ms. Camacho's testimony that swimming helped her to gain the strength she 
needed to get in and out of a car independently, to transfer in and out of bed on her own, and to 
go to the bathroom by herself. 

5. People with disabilities attended the hearing due to their own interest and well-founded 
concern, rather than as a consequence of exploitation. 

We were troubled by Chairman franks' remarks that the numerous individuals with 
disabilities who came to the hearing had been "exploited" into taking actions that w-ere against 
their owm interests. People with disabilities deserve more credit than is suggested by the 
presumption that the individuals who attended the hearing lacked the ability to think for 
themselves and w'ere simply paw-ns in the schemes of others. We are quite confident that the 
individuals with disabilities w'ho chose to attend the hearing did so of their own accord, out of 
deep and abiding concerns about the legislation's potential consequences for their lives. 

Those concerns go far beyond the desire for access to sw'imming pools. As many of the 
individuals who attended the hearing made clear, the Justice Department's ADA regulations and 
its inteipretations of those regulations have played an extremely significant role in promoting 
their rights to live in their homes and communities rather than institutions, and to paiticipatc 
tully in society. Individuals with disabilities are deeply and rightfully concerned about efforts to 
undennine the Justice Depaitment's authority to interpret and enforce its ADA regulations. 

Thank you I'or your consideration of these comments. 


Sincerely yours, 

ACeSbS 

American Association of People wdth Disabilities 

American Council of the Blind 

American Foundation for the Blind 

The Arc of the United States 

Association of University Centers on Disabilities 

Autistic Self-Advocacy Netw-ork 

Bazelon Center for Mental Health Law 

Disability Rights Education and Defense Fund 
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Easter Seals 
Epilepsy Foundation 
Little People of America 
Mental Health America 

National Association of Councils on Developmental Disabilities 

National Connell on Independent Living 

National Disability Rights Network 

Paralyzed Veterans of America 

United Cerebral Palsy 

United Spinal Association 
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May 8, 20 1 2 


The Honorable Trent Franks 
Chairman 

House Committee on the Judiciary 
Subcommittee on the Constitution 
Washington, DC 20515 

The Honorable Jerrold Nadler 
Ranking Member 
House Committee on the Judiciary 
Subcommittee on the Constitution 
Washington, DC 205 1 5 

Dear Chairman Franks and Ranking Member Nadler: 

We the undersigned veterans and military organizations are writing in support of the Department 
of Justice’s (DOJ) final rule detailing requirements for accessible entry and exit for pools and 
spas under the Americans with Disabilities Act (ADA). We ask that our below comments be 
submitted for the record of the April 24, 20 1 2, subcommittee hearing, "The Department of 
Justice's Guidance on Access to Pools and Spas Under the ADA.” 

Our organizations strongly support the principles of the ADA, because they ensure independence 
and reintegration for wounded servicemembers and disabled veterans. After a decade of war, we 
must ensure that the ADA continues to stand for equal treatment and non-discrimination in 
access to rehabilitation, employment, educational, and recreational opportunities. 

Specifically, Congress must not weaken the principles of the ADA by delaying or otherwise 
inhibiting DOJ’s enforcement of the pool and spa accessibility regulatory requirements. DOJ 
published the final rule on accessibility in September 20 1 0 after engaging in six years of public 
outreach, which included multiple opportunities for all stakeholders to provide comments. 
Although the final rule was to go into effect on March 1 5, 20 1 2, DOJ delayed compliance until 
May 21. 

We believe that our nation’s disabled veterans and wounded warriors have waited long enough 
for access to pools and spas. The January 2012 guidance issued by DOJ clarifying the intent of 
the final rule for existing pools and spas did not change the requirements DOJ published in 
September 2010. The gold standard for new construction is a fixed pool lift. It is logical that 
fixed pool lifts would be required for existing pools and spas if “readily achievable.” Readily 
achievable means that an existing pool or spa would only need to have a fixed pool lift if it was 
not costly or burdensome. 

Readily achievable is the flexibility that was built into the ADA to ensure that a one-size-fits-all 
approach would not be required. Thus, if it is not readily achievable for a small, family-owned 
business to install a fixed lift for a pool or spa, then they are not required to under the ADA. The 
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ADA’s inclusion of the readily achievable standard represents the compromise between the 
needs of people with disabilities and the costs of accommodations. 

If Congress intercedes by delaying implementation or hindering enforcement of DOJ’s final rule, 
we fear that a dangerous precedent will have been set for the future of the ADA. The final rule 
was the result of an extensive regulatory process that provided ample opportunity for 
participation. It is now time for Congress to step back and let the regulatory process function as 
was envisioned when the ADA was passed by a bipartisan Congress 22 years ago. 

if you have any questions, please contact Heather Ansley, Vice President of Veterans Policy for 
VetsFirst, a program of United Spinal Association, at (202) 556-2076, ext. 7702 or by e-mail at 

hanslev@vetsfirst.org . 

Sincerely, 

Blinded Veterans Association 

Disabled American Veterans 

Iraq and Afghanistan Veterans of America 

Jewish War Veterans 

Military Officers Association of America 

National Association for Black Veterans 

Paralyzed Veterans of America 

Veterans for Common Sense 

Veterans of Foreign Wars 

Veterans of Modern Warfare 

VetsFirst, a program of United Spinal Association 

Vietnam Veterans of America 
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Statement of the U.S. Department of Justice 
Before the House Committee on the Judiciary’s 
Subcommittee on the Constitution 
Hearing on Pool Accessibility 
April 24, 2012 

The Department of Justice appreciates the opportunity to submit this statement for the record of 
the Subcommittee's April 24, 2012 hearing on the Department's Guidance on Access to Pools and Spas 
Under the Americans with Disabilities Act (ADA) and related legislation. In this statement, the 
Department will address misunderstandings about the pool access requirements of the Department’s 
revised ADA regulations and explain how the bills currently being considered by this Committee would 
undermine a thorough and transparent regulatory process which solicited and considered input from all 
interested stakeholders on multiple occasions, revise the long-established legal framework of the ADA, 
and unnecessarily impair the civil rights of people with disabilities. The Department would have been 
pleased to testify at the hearing itself had it received sufficient notice to enable it to do so. 


1. Introduction 

The ADA prohibits state and local governments (title IT) and public accommodations (title ITT) 
(including hotels, resorts, swim clubs, and sites of events open to the public) from discriminating against 
people on the basis of disability. As these requirements apply to existing pools, they are intended to 
ensure that, over time, people with disabilities can enjoy the same activities — such as swimming in a 
hotel pool, participating in a community swim meet, or taking private swim lessons — with the same 
independence, ease, and convenience as everyone else. Many people with mobility disabilities have 
long been excluded from these activities, not because they were physically unable to swim, but because 
there was no way for them to get into or out of a swimming pool. This reduced them to mere bystanders, 
sitting at the side of the pool to watch people without disabilities, including their families and friends, 
enjoy the therapeutic and recreational benefits of swimming. The Department’s revised ADA 
regulations, which were published in 2010 after extensive notice and comment, adopted revised ADA 
Accessibility Standards that for the first time included requirements for accessible entry to swimming 
pools. These requirements apply to new construction and alterations of swimming pools, as well as to 
existing pools through the application of the title IT program access’ requirements and title ITT barrier 
removal requirements. 


' Section 35. 150(b)(1) of the title 11 regulation, which addresses program acccssibilitv' in existing facilities, provides state and 
local govermnents with flexibility to use other means such as acquisition or redesign of equipment, or rcassigimicnt of 
programs or scrv'iccs to accessible buildings, in lieu of making stiucUiral alterations to facihtics when they arc pioriding 
program accessibility in their existing programs, scixiccs, or activities. 
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Consider the following scenarios: 

• A parent with a mobility disability finds herself with an hour for a family swim. She, like any 
other parent, wants to be in the water with her children, but before she can go swimming, she 
must do the following: find hotel staff that a) knows where the lift is and can easily access it; b) 
knows how to set up or install the lift; c) is available and not otherwise engaged in other work; 
and d) can install the lift in a timely manner. Even if all this could be done in a short period of 
time, the experience and use of the amenities would be significantly different for her and her 
family than for other guests without disabilities. 

• A businessman with a mobility disability checks into his hotel after a long day on the road and 
wants to get some exercise before preparing for the next day’s meetings. If only one staff person 
is on duty, or available staff do not have the physical capacity to transport and set up the lift, 
then the likely result will be that this guest will be denied access to this amenity, which is 
otherwise readily available to guests without disabilities. 


The Department believes there are compelling reasons why these bills should not be passed. 
Specifically, modifying or repealing the regulatory requirements as they apply to pools would do the 
following: 

1. Undercut the thorough regulatory process to which the rules were subject; 

2. Unnecessarily undermine the longstanding legal framework for readily achievable barrier 
removal provided in the statute, and 

3. Compromise the civil rights provided by the ADA to people with disabilities; 


H.R. 4256 proposes to extend for one year the deadline for compliance with the revised ADA 
title III regulation as it applies to the accessible means of entry to pools, including swimming pools, 
wading pools, saunas, steam rooms, spas (or so-called ''hot tubs”), wave pools, lazy rivers, sand bottom 
pools, other water amusements, or any other man-made body of water subject to the ADA (hereinafter 
“pools”). H.R. 4256 also requires the Attorney General to amend the ADA regulations within 60 days of 
the effective date of the legislation to (1) allow places of public accommodation to use a portable pool 
lift (i.e., a non-fixed, movable lift) on request by a person with a disability even where it is readily 
achievable for the entity to provide a fixed, permanent lift, and (2) allow places of public 
accommodation to use one portable lift to share between pools if that entity has more than one pool or 
water feature. H R. 4200 proposes to amend the text of the ADA to prohibit the Attorney General or any 
official of the Federal Government, from enforcing the regulations as they apply to accessible means of 
entry to pools. The effect of this bill would be to essentially repeal the provisions of the 2010 Standards 
for Accessible Design (“2010 Standards”) as they apply to pools, leaving individuals with disabilities 
without the ability to safely and independently access pools owned or operated by public entities and 
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public accommodations. 

This statement seeks to clarify the requirements of the ADA on pool accessibility and address the 
serious misunderstandings that have arisen in connection with them. Because the hearing focused on 
the application of the Department’s revised requirements to public accommodations under title III, these 
comments will, for the most part, focus on issues related to public accommodations. 

IT. Background on Department’s Revised ADA Regulations 

Title III of the ADA prohibits discrimination by places of public accommodation, which include, 
for example, restaurants, hotels, retail stores, doctors’ offices, and theaters. Title ITT requires newly 
constructed and altered business facilities to be fully accessible to people with disabilities, applying the 
2010 Standards. In addition, title ITT requires businesses to remove accessibility barriers in existing 
facilities when it is readily achievable to do so. 

The Department of Justice published its revised final regulations implementing the ADA for title 
IT (State and local government services) and title ITT (public accommodations and commercial facilities) 
on September 15, 2010. The revised regulations update the general nondiscrimination provisions 
implementing the ADA; with some exceptions, revisions to these general nondiscrimination provisions 
have been in effect since March 2011. The revised regulations also adopt revised design requirements 
for new construction and alterations, known as the 2010 ADA Standards for Accessible Design (“2010 
Standards”). The 2010 Standards update requirements for accessible fixed or built-in elements that were 
originally covered in the 1991 ADA Accessibility Guidelines (“1991 Standards”) and also establish new 
(“supplemental”) requirements for a variety of recreational facilities, including requirements for 
accessible means of entry for swimming pools. 

The 2010 Standards are based in large part on the 2004 ADA and Architectural Barriers Act 
(ABA) Accessibility Guidelines, which were adopted by the United States Access Board (“Access 
Board”) in 2004 as the culmination of a decade-long effort to revise its 1991 ADA Accessibility 
Guidelines. See 69 FR 44083 (July 23, 2004), The ADA requires the Department to issue regulations 
that include enforceable accessibility standards applicable to facilities subject to title II or title III that 
are consistent with the guidelines issued by the Access Board, 42 U.S.C. 12134(c), 12186(c). 

The 2010 Standards require that newly constructed or altered pools have an accessible means for 
people with disabilities to enter and exit. The 2010 Standards also provide technical specifications for 
when a means of entry and exit is accessible, such as, for pool lifts, the location, size of the seat, lifting 
capacity, and clear floor space. In addition, the title 111 regulation provided that as of March 1 5, 2012, 
public accommodations must use the 2010 Standards as the benchmark for their ongoing obligation to 
remove architectural barriers in existing facilities to the extent such compliance is readily achievable. 

28 CFR 36. 304(d)(2). ^ However, with respect to the readily achievable barrier removal obligations for 

■ The title 111 nile requiies covered entities to apply the alterations provisions of the regulations when lenio'vdng baniers, but 
onlv to the e.xlenl that it is readily achievable to do so. 28 C.F.R.. .36..304(d). 
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existing pools, the Department delayed the compliance date for the specific requirements in the 2010 
Standards relating to accessible means of entry into existing pools until May 21, 2012. The delay was 
provided in order to give pool owners and operators, many of whom misunderstood the application of 
the barrier removal obligation to their existing pools, additional time to comply with the requirements. 


Because the 2010 Standards include requirements for accessible means of entering and exiting 
pools, businesses are required by the regulation to make their existing pools accessible, but only to the 
extent it is readily achievable. To determine whether providing an accessible means of entry and exit is 
readily achievable, businesses must use the same general barrier removal analysis that has applied to 
other elements in existing facilities covered by the ADA Standards, since they were first issued in 1991. 
Both the ADA statute, which Congress passed in 1990, and the Department's ADA title III regulation, 
which was originally published in 1991, set out a case-by-case analysis to be used in determining 
whether removing barriers is readily achievable. Readily achievable means easily accomplishable and 
able to be carried out without much difficulty or expense. 28 C.F.R. §36.104. Specifically, the 
regulations provide at § 36. 104 that in determining whether an action is readily achievable, public 
accommodations must consider the following factors: 

(1) The nature and cost of the action; 

(2) The overall financial resources of the site or sites involved; the number of persons employe at 
the site; the effect on expenses and resources; legitimate safety requirements necessary for 
safe operation, including crime prevention measures; or any other impact of the action on the 
operation of the site; 

(3) The geographic separateness, and the administrative or fiscal relationship of the site or sites 
in question to any parent corporation or entity; 

(4) If applicable, the overall financial resources of any parent corporation or entity; the overall 
size of the parent corporation or entity with respect to the number of its employees; the 
number, type, and location of its facilities; and 

(5) If applicable, the type of operation or operations of any parent corporation or entity, 
including the composition, structure, and functions of the workforce of the parent corporation 
or entity. 

The readily achievable factors are purposefully individualized to assess a particular entity’s 
ability to remove barriers in its existing facilities, and this approach was designed to balance the ADA’s 
mandate to provide equal access for persons with disabilities alongside businesses’ legitimate financial 
and operational concerns. 
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TTT. The Regulatory Process was Thorough and Transparent 

The regulatory requirements at issue in both these bills are the result of a comprehensive six-year 
regulatory process by the Department, which included the issuance of an Advance Notice of Proposed 
Rulemaldng (“ANPRM”) (2004), a Notice of Proposed Rulemaldng (“NPRM’') (2008), and a day-long 
public hearing on the proposed rule (2008). The Department received over 900 comments during the 
2004 ANPRM. During the course of the 2008 NPRM alone, the Department received over 4,435 written 
comments from individuals with disabilities, disability advocacy groups, state and local governments, 
and the business community, including the American Hotel & Lodging Association ('‘AH&LA"’), the 
Asian American Hotel Owners Association (“AAHOA”), and swimming pool owners and operators. Tn 
addition to this lengthy rulemaking process, the pool requirements were also subject to an additional 
public notice and comment period in 1999 during the Access Board’s rulemaking on its recreation 
guidelines. 

The record clearly establishes that the Depanment made clear throughout the regulatory process 
that the ADA Standards apply to fixed or built-in elements, not portable, non-fixed elements. For 
example, in 2004 when the Department began the process of revising its regulations as a result of the 
Access Board’s revised ADA/ ABA Guidelines, it dedicated an entire section of its ANPRM to 
discussing the fact that the ADA Standards only applied to fixed and built-in elements. In a section of 
the ANPRM entitled “Application of ADA Standards and ADA to Free-Standing Equipment,” the 
Department stated that “the revised ADA Standards will apply directly only to fixed equipment — as 
described above, equipment that becomes built into the structure of a facility — and not to free-standing 
equipment.” 69 Fed. Reg. 58768, 58775 (Sept. 30, 2004) (emphasis added). When the Department 
issued its NPRM in 2008, it once again reiterated that the ADA Standards applied to fixed elements. In 
a section of the NPRM entitled “Section 36.406(b) Application of Standards to Fixed Elements,” the 
Department proposed regulatory text to clarify that “the requirements in the proposed standards (and the 
2004 ADAAG) prescribe the requirements necessary to ensure that fixed or built-in elements in new or 
altered facilities are accessible to people with disabilities.” 73 Fed. Reg. 34508, 34543 (June 17, 2008). 
In 2010, the Department adopted the regulatory text proposed in the NPRM providing that “[t]he 1991 
Standards and the 2010 Standards apply to fixed or built-in elements of buildings, structures, site 
improvements, and pedestrian routes or vehicular ways located on a site.” 28 C.F.R. §§ 35.151(d), 
36.406(b). In addition to the notice the Department provided in its rulemaldng process regarding the 
application of the ADA Standards to fixed elements, the Access Board also made it clear throughout its 
rulemaking process for the ADA Accessibility Guidelines - including the pool access guidelines 
included in the 2004 AD A/ ABA Guidelines - that the Guidelines only applied to fixed elements. ^ 


^ Tn ihe preamble lo ihe Access Board’s ADA/ ABA Accessibilily Guidelines, on which the Department’s 20 10 Standards are 
based, the Access Board makes clear tliat the guidehiies apply to fixed elements. 

Comment. In the proposed rule, the lemi “fi.\ed’' had been removed as a modifier of certain elements covered by the 
guidelines, such as tables and storage. This was removed, along with references to elements that arc '‘built-in.” Some 
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Accordingly, the technical assistance document issued by the Department in January 2012 regarding 
pool access requirements was not the first time that the Department had disclosed that the pool access 
requirement of the 2010 Standards applied to fixed elements so stakeholders had ample opportunity 
during the regulatory process to raise concerns regarding the requirement for fixed elements for pool 
access. 


As part of its final rule, and in compliance with the Small Business Regulatory Enforcement 
Fairness Act (SBREFA) and Executive Order 12866, the Department issued its Final Regulatory Impact 
Analysis (RTA), which provided an analysis of the costs and benefits of adopting the changes contained 
in its rules. The Department's RIA looked at costs with respect to fixed and built-in elements when 
analyzing the provisions of the 2010 Standards. With respect to existing pools, the RTA provided cost 
estimates for the barrier removal requirements for both “the pool lift equipment installation costs." 
See Final Regulatory Impact Analysis of the Final Revised Regulations Implementing Titles IT and ITT of 
the ADA, Including Revised ADA Standards for Accessible Design at p. 283 (July 23, 2010) (emphasis 
added), available at hup://vv'vvvv.ada.gov/7reg$2010/'RTA_ 20l0regs/ria.htm .See also RTA at 59-60. 


H.R. 4256 and H R. 4200 attempt to substantively change the Department' s regulation, and in so 
doing, undermine the thorough and transparent rulemaking process underlying the revised ADA 
regulations. However, the regulations at issue here were subject to a comprehensive regulatory process, 
which included multiple opportunities for all stakeholders to present facts and comments for the 
Department to consider in determining whether it should adopt the proposed ADA Standards, including 
the pool access provisions. During the comment process, the Department did not receive any comments 
that raised questions about the basis for the Access Board’s decision to include fixed pool lifts as an 
accessible means of entry for pools in its revised AD A/ ABA Guidelines. In this regard, the Department 
received no requests to revisit the Access Board’s conclusion that fixed lifts were an important — and 
safe — means for providing access to pools for persons with disabilities, and no persuasive information 
that would support a different conclusion. Accordingly, after extensive and multiple comment periods, 
the pool access requirements were adopted as part of the 2010 Standards. Any attempt to rewrite these 


comnicnTs argued That This cliangc could be iiiTcrprcTcd as broadening The scope of the guidelines To cover clcmciiTs 
tliat aie not fixed or built-in. 

Rt-apome. References to '“fixed” and ““built-in” were lenioved for editorial purposes of clariW and consistency. Wliile 
the scope of the guidelines does not extend to clemcnls that arc not fixed or built-in, the Board believes that such 
clairfication can be appropriately addressed in the regulations tliat iinplenient the enforceable standards based on the 
Board's guidelines. 69 Fed. Reg. 44084, 44089 (July 23, 2004). Tliis approach was consislenl with the application 
of the previous version of the guidelines, the 1991 ADA AcccssibiliW Guidelines, which also provided that ““[tjhcsc 
guidelines [were] intended to address only tliat equipment tliat is fixed or built into the stiuctme of the building." 56 
Fed. Reg. 35415, 35408 (July 26, 1991). Wilh regard to the specific recreation provisions of the revised guidelines, 
which include the pool access requirements at issue, the Board lias staled that "fthle guidelines applv lo “fixed’ 
facilities and elements. They c/o not cover equipment that isfrequentlv movedT See Accessible Sports Facilities: A 
Stiiuman’ of Accessibility’ Guidelines for Recreation Facilities at p. 7 (June 2003), available at lA(tpj./ZwwTiyaccessj: 
board.eov/recrentioiVguides/pdfs/spoils.pdf (einpliasis added). 
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regulations and circumvent the regulatory process is especially concerning given that this rule 
implements statutory civil rights guarantees. 


IV. The Proposed Legislation Would Unnecessarily Change the Long-Established Legal 
Framework of the ADA 

Both the ADA and the title III regulation require public accommodations to remove accessibility 
barriers when it is readily achievable to do so. The ADA Standards provide the benchmark for readily 
achievable barrier removal in existing facilities. See, e g., 28 C.F.R. § 36.304(d) - “Except as provided in 
paragraph (d)(3) of this section, measures taken to comply with the barrier removal requirements of this 
section shall comply with the applicable requirements for alterations in §36.402 and §§36.404 through 
36.406 of this part for the element being altered.” Thus, an existing pool must provide a fixed lift or 
other element that complies with the ADA Standards if it is readily achievable to do so. The same 
approach to fixed versus portable accessibility elements has been in place for 20 years. (“Portable ramps 
should be used to comply with this section only when installation of a permanent ramp is not readily 
achievable,” 28 C.F.R. §36, 304(e); see also Title ITT Final Rule, 56 Fed. Reg, 35544, 35598 (July 26, 
1991)). The Department, in technical assistance, has made clear that the same approach applies to pool 
lifts (March 201 1 ADA Update: A Primer for Small Businesses," March 16, 201 1, at 10, available at 
.http;//wyAy,ada,j,py,//Teas2,0i0/smalibjjsinesi/smailbu^ (“Therefore, on or after March 

15, 2012, public accommodations must remove architectural barriers to elements subject to the new 
requirements in the 2010 Standards when it is readily achievable to do so. For example, a hotel must 
determine whether it is readily achievable to make its swimming pool accessible to people with mobility 
disabilities by installmg a lift or a ramp as specified in the 2010 Standards ”) (emphasis added)). 

The statute and regulations provide specific factors to be considered in making the readily 
achievable determination. The factors are necessarily individualized to assess a particular entity's ability 
to remove barriers to their existing facilities — eg., the nature and cost of the action; the overall financial 
resources of the covered entity; and legitimate safety concerns. Changing the regulation is unnecessary, 
as the readily achievable barrier removal framework already provides covered entities the option of 
using a portable, non-fixed lift if it is not readily achievable to install a fixed lift. Moreover, installing a 
lift of any type may not be required for some entities under the barrier removal analysis. Thus, the 
current regulations reasonably balance the access needs of individuals with disabilities against legitimate 
and sometimes competing safety and feasibility concerns. 

To override the readily achievable barrier removal analysis, as H R. 4256 would do, undercuts a 
21 -year statutory requirement. As stated above, the barrier removal requirements have been in place 
since the ADA was enacted in 1990. At that time. Congress made a conscious effort to address the 
concerns of businesses. To that end, it decided there should be no one-size-fits-all answer to what 
constitutes “readily achievable” under the ADA. Again, among the key factors to be considered are the 
nature and cost of the needed action, all the resources available to the covered entity, and the impact on 
the operation of the site, including legitimate safety requirements that are necessary for safe operation. 
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Thus, determining whether removal of a particular barrier is readily achievable will vary from business 
to business and sometimes from one year to the next for the same business. Changing economic 
conditions can be considered in determining what is readily achievable. We note that this standard is not 
new. Regulated entities of all sizes have successfully applied this standard for years because the 
standard provides the flexibility for each public accommodation to tailor its response to the ADA 
Standards to take into account its specific circumstances.'^ 

Businesses will not be harmed by the Department’s regulations for several reasons. First, to assist 
businesses with complying with the ADA, Section 44 of the Internal Revenue Code allows a tax credit 
for small businesses and Section 190 of the Internal Revenue Code allows a tax deduction for all 
businesses. 26 U.S.C. §§ 44, 190. The tax credit is available to businesses that have total revenues of 
$1,000,000 or less in the previous tax year or 30 or fewer full-time employees. This credit can cover 
50% of the eligible access expenditures in a year up to $10,250 (maximum credit of $5,000). The tax 
credit can be used to offset the cost of undertaking barrier removal and alterations to improve 
accessibility; providing accessible formats such as Braille, large print and audio tape; making available a 
sign language interpreter or a reader for customers or employees, and for purchasing certain adaptive 
equipment. The tax deduction is available to all businesses with a maximum deduction of $1 5,000 per 
year. The tax deduction can be claimed for expenses incurred in barrier removal and alterations. 

Second, hotels and other public accommodations will not be required to close their existing pools. Title 
III of the ADA does not require that a public accommodation close its facility if measures needed to 
comply with the applicable ADA Accessibility Standards are not easily accomplishable or able to be 
carried out without much difficulty or expense — whether it is an entrance to a basement restaurant, an 
inaccessible playground, or an inaccessible swimming pool. Similarly, covered entities will not be in 
violation of the ADA if they are unable to acquire a lift because of a manufacturing backlog. The lack of 
availability of a compliant lift because of limitations in manufacturing capacity would demonstrate that 
it is not readily achievable to comply with the requirements, until such time as a lift becomes available. 
Third, safety and an increased risk of injury is a concern that was considered during the rulemaking 
process. However, the rulemaking record reveals no evidence that portable or fixed lifts are unsafe. 
Moreover, the Access Board, in issuing the Guidelines for recreation facilities on which the pool access 
requirements in the 2010 Standards are based, found “[p]ool lifts have been commercially available for 
over 20 years. While the Board recognizes that inappropriate use of pool lifts may result in accident or 
injury, the Board is not aware of any incidents of injury or accidents involving pool lifts. The Board is 
also not aware of any evidence that shows that pool lifts are any less safe than other components of a 
pool facility, such as other means of pool entry, when they are used inappropriately. Manufacturers are 
also incorporating features which are intended to discourage inappropriate use, such as fold-up seats and 
covers.” See 67 Fed. Reg, 56352, 56379 (September 3, 2002), Notwithstanding the above, the ADA 
permits consideration of legitimate safety requirements in its assessment of whether barrier removal is 
readily achievable, “so long as the requirements are based on actual risks and are necessary for safe 
operation of the public accommodation.” 28 CFR pt. 36, App. C at 884 (2011). However, speculation or 


The Deparlnieiil notes llial the barrier removal standard is not new to the lodging indiistrv'. Under a grant from the 
Department The AH&L A (then the American Hotel & Motel AssocLition) developed an ADA compliance mannal for nsc by 
the lodging indiisti^s wliich details the application of the hairier removal standard. See Accoiimiodating All Guests; The 
Americans with Disabilities Act and the Lodging Industry at pp. 22-29 (Deceniber 1992). 
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unsubstantiated generalizations about safety concerns or risks cannot form the basis of a legitimate 
safety requirement. 


V. The Proposed Legislation Would Impair the Civil Rights of People with Disabilities 

The ADA’s readily achievable barrier removal framework balances the provision of equal access 
for persons with disabilities with legitimate financial and operational concerns of businesses. To this 
end, a pool owner is required to install a fixed lift in an existing pool only to the extent that it is readily 
achievable to do so (i.e., easily accomplished without much difficulty or expense). H.R. 4256 and H.R. 
4200 would change the substance of the pool requirement and irreparably skew this carefully crafted 
balance for people with disabilities by legislating that people with disabilities have no right to equal and 
independent access to a hotel’s pool even where the hotel could readily afford to install a fixed lift. 

Many entities wish to use portable lifts so they can keep the lifts stored away and take them out 
only at the request of a person with a disability. While, at first glance, this approach may seem to pose 
only minor inconvenience, it puts people with disabilities at a disadvantage by unnecessarily imposing 
very different terms and conditions for access to amenities that are immediately available to other 
customers. 

Lifts should be consistently mounted for safe and independent use in an accessible location that 
complies with the requirements in the 2010 Standards and that persons with disabilities will not 
experience discrimination on the basis of their disability. Prior to the pool requirements in the 2010 
Standards, many older portable lifts were not independently operable and were difficult for the swimmer 
to use. For example, lifts with hand cranks were included among the early pool lifts and they were not 
independently operable and were particularly difficult to use in getting out of the pool, even with 
assistance. 

The 2010 Standards provide specific requirements for the design, location, and operation of pool 
lifts. The use of non-fixed portable lifts that are made available only on the request of a person with a 
disability raises safety concerns because of the possibility that the lift will not be assembled and located 
properly in relationship to the pool for the safe and independent use by a person wath a disability. For 
instance, providing a consistent mounting point for a pool lift helps to assure that the lift will be 
consistently mounted in a location that complies with the 2010 Standards. Tn contrast, portable lifts that 
are not fixed to the pool deck can be erratically placed in any location with respect to the pool and used 
in a way that does not comply with 2010 Standards. Allowing lifts to be provided only on request could 
also increase the probability that the lift will be placed in a location that fails to provide the necessary 
clear floor space as required by the 2010 Standards. This clear floor space is necessary to allow 
placement of a wheelchair or other mobility device next to the lift to facilitate an individual’s safe 
transfer from the mobility device to and from the lift. 

H.R. 4256 also would require revising the regulation to allow an entity to share a portable lift 
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among pools when that entity has more than one pool. Sharing portable pool lifts between or among 
multiple pools also can pose safety risks to swimmers with disabilities because if a lift has been moved 
to another pool, a person with a disability might be unable to get out of the pool when they would 
otherwise choose to do so. This is increasingly problematic if there are multiple pools spread out over a 
large area. 


The use of non-fixed portable lifts only on request of a person with a disability significantly 
increases the likelihood that persons with disabilities will be denied the “equality of opportunity and full 
participation" that the ADA requires. Allowing portable lifts to be provided only upon request runs 
counter to the ADA’s core principles of inclusion, equal opportunity, and independence by forcing 
individuals with disabilities to rely upon others to provide access for them. It would require an 
individual with a disability to call special attention to herself and her disability, interrupt staff who may 
be engaged in meeting the needs of other guests, and delay her enjoyment of the pool. 

A complicating factor in the use of portable lifts is the fact that many portable lifts use batteries, 
which require attention to ensure they are fully charged so the lift is operational when needed. When 
lifts are stored away and not regularly recharged, the battery will die. Thus, even if a hotel employee is 
readily available and able to quickly and properly set up a portable lift upon request, a dead battery 
renders the lift unusable. 

Consistent with the Department’s experiences regarding portable accessible elements, persons 
with disabilities have relayed their experiences of unsuccessful attempts to use portable non-fixed lifts. 
For example, an individual who commented on the Department’s recentNPRM regarding the four- 
month extension of the compliance date for existing pools offered the following observations: 

“Portable lifts wall mean that individuals [with disabilitiesj need to approach personnel, and 
have trained personnel available to use these lifts. In my experience, being forced to rely on 
additioncd personnel will limit safe access in practice. Hotels in particular frequently rely on low 
paid and apparently temporary workers who will not know how to access portable lifts or how to 
safely set them up. in practice when i have to receive assistance from personnel as opposed to 
being able to use accessible features independently, I find innumerable obstacles and waits that 
deny safe and equivalent enjoyment of facilities and services. ” 


Witnesses with disabilities at the April 24, 2012 hearing also emphasized the difficulties with 
portable accessible pool lifts. Ann Cody, Director, Policy and Global Outreach, BlazeSports America, 
testified: 

“//? my experience, the best way to ensure access to swimming pools is a fixed or permanent lift. 
A fixed lift is there and ready whenever a person with a dLsabUity wants to .swim. Tl'ie person 
doesn't have to find a staff person who knows where the lift is, where the keys are, how to sel it 
up, and operate it. Often the keys to these lifts reside with a staff person who has to be paged 
over the radio. If ihe person with the key is in the middle of a job or on a break they are not able 
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to respond quickly leaving the person with a disability wondering if they 'll be able to use the 
poo! at all. " 

In its comments to the Department's 2004 Advanced Notice of Proposed Rulemaking, the 
National Center on Accessibility (NCA) advised the Department that it had collected anecdotal 
information over several years indicating that pool lifts installed on a temporary basis are not readily 
available for use by people with disabilities. The NCA noted a lack of staff on any given day with the 
training and expertise to install the pool lift, which would render the pool unavailable for use by people 
with disabilities. In addition to staffing concerns, individuals with disabilities have reported that there 
are often missing parts when portable lift assembly is attempted so that the lift is inoperable (or not 
safely operable). The NCA also questioned the feasibility of using one pool lift for multiple settings. 
Shared portable lifts compromise equal access and independence, by again relying on staff for pool 
access. Sharing lifts also poses a potential safety risk for a swimmer with a disability who may be in the 
pool and unable to exit because the lift has been moved to another location. This comment by the NCA 
is particularly notable because NCA conducted the Access Board’s pool lift study. 

The Department recognizes that under the current ADA regulatory framework, portable lifts may 
sometimes be used in situations where it is not readily achievable to provide fixed lifts. However, 
revising the regulation to allow portable lifts in all circumstances — as H.R, 4256 does — undermines the 
statute and regulation by removing the individualized barrier removal assessment and determining de 
facto what is readily achievable for all entities, irrespective of an entity’s ability to provide a fixed lift. 


VI. Conclusion 

The Department stands by the existing regulatory framework governing the accessibility of pools 
for people with disabilities, and opposes the adoption of legislation that would undermine the six-year, 
thorough and transparent rulemaking process that offered multiple opportunities for stakeholders to 
comment and address any concerns with the Department’s proposals. When the ADA was signed into 
law in 1990, Congress charged the Department with enforcing this critical civil rights statute and 
promulgating regulations to implement it. The Department has always taken these responsibilities very 
seriously and is committed to vigorous stewardship of the ADA to meet the legitimate needs and 
interests of both people with disabilities and covered entities. 
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